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by Gerald F. Richman 


Generally, lawyers are qualified, by personal 
observation or investigation, to evaluate the 
qualifications of persons seeking or being consid- 
ered for . . . (judicial) offices, and for this reason 
they have a special responsibility to aid in the 
selection of only those who are qualified....A 
lawyer shall not knowingly make false statements 
of fact concerning the qualifications of a candi- 
date for election or appointment to a judicial 
office. (Code of Professional Responsibility, EC 
8-6) 


This ethical consideration clearly states 
that lawyers in a system where judges are 
elected are obliged to actively support good 
judges, both by endorsements and finan- 
cially, and similarly, to work actively for 
the defeat or removal of unqualified judges. 

Unquestionably, the ethical considera- 
tion is grounded on an accurate factual 
premise: Lawyers who practice before 
judges are familiar with the system. They 
observe firsthand trial judges in practice 
and appellate judges both in practice and 
through their written opinions. They are 
indeed in the best position to judge the 
quality of judges. 

On the whole, lawyers have the greatest 
self interest in ensuring that the judiciary be 
of the highest possible quality. Both their 
professional pride and their livelihood are 
at stake. An inefficient, bogged down 
system produces many ill effects: loss of 
public respect and confidence not only for 
judges but for lawyers and the legal system 
as a whole; the inability to efficiently and 
economically handle cases because an 
incompetent judge cannot efficiently and 
fairly move his docket, is more likely to 
make erroneous rulings resulting in endless 
appeals and retrials, and causes a waste of 
precious time through unnecessarily 
lengthened trials. 

The presence of a dishonest judge has 
even more catastrophic effects on the pro- 
fession as a whole: Not only does it result in 
a loss of public respect and confidence; but 
it destroys the concept of justice—civil and 
criminal—upon which the legal system is 
based and produces an uncertainty of result 


The Need for Judicial Election Reform 


that adversely affects all lawyers and all 
clients. 


How then does the legal system as a 
practical matter carry out the awesome 
responsibility to ensure a competent and 
honest judiciary? 

Where judges are appointed for life as in 
the federal system, or where judges go 
through a confidential nominating process, 
the responsibility is in most cases effec- 
tively discharged. There is generally no 
irresistible pressure. That is not to say that 
the selection process is perfect: political 
considerations at times outweigh the good 
advice given by knowledgeable lawyers as 
to an applicant’s qualifications. But at least 
by coming forward with honest advice the 
ethical responsibility is properly dis- 
charged. 

It is when the judicial system enters the 
political arena, whether it be in a contested 
election ora vote on merit retention, that a 
practical dilemma arises: in the event of a 
conflict which ethical consideration con- 
trols? Duty to client (EC 7-1, DR 7-101(3)) 
or duty to the public and profession as a 
whole (EC 8-6)? 


Ethical Considerations Conflict 
The conflict arises most clearly when a 
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lawyer is asked to endorse or contribute to 
the campaign of a sitting judge before 
whom the lawyer has a pending matter. It 
may also arise even without a pending 
matter if the lawyer believes, based upon 
political realities, that the sitting judge is 
likely to be re-elected or retained and thus 
preside over future cases of the lawyer. And 
it may arise when a candidate is likely to 
become a judge, despite his lack of qualifi- 
cation. 

These issues were highlighted by the 
debate and litigation over the “Dade Judi- 
cial Trust Fund” during 1972-1978. They 
have now once again reached public con- 
sciousness in a raging debate arising from 
articles and editorials relating to judicial 
endorsements. 

This is not a localized issue: Members of 
the Board of Governors and editorials 
confirm that it isa problem in various parts 
of the state. For example: 


Judges most concerned about re-election dis- 
tribute lengthy endorsement lists immediately 
before the filing deadline, hoping to scare off 
opposition. Few lawyers can afford to risk the 
wrath of judges by failing to support an incum- 
bent, so they simply cave in and sign up. It’s the 
easy way out of an awkward dilemma. .. . 

When lawyers are unwilling to take a public 
stand against incompetence on the bench, and 
when they then compound their silence with 
phony endorsements of judges whom they don’t 
respect, the public is ill-served, and confidence in 
the legal profession suffers. (The Miami Herald, 
7/29/84) 

Few lawyers are willing to risk the wrath of 
sitting judges by refusing to endorse an .ncum- 
bent. They fear retribution. Some judges take 
advantage of that. And the voters, who know 
very little about a judge’s performance, place 
great importance on the endorsements of lawyers 
who frequently see the judges in action. (Sv. 
Petersburg Times, 8/9/84) 

A recent letter to the editor perceptively 
inquired: 

Is it ethical for a judge to enlist the endorse- 
ment of attorneys who may appear before that 
judge at some later date? 

Would any attorney, so approached, take the 
chance of turning down such a judge? 

Can the public rely on the impartiality of a 


} 
: 


judge deciding a case between opposing attor- 
neys, one of whom agreed to endorse him for 
re-election, the other of whom refused? 

It seems evident we are looking at a conflict of 
interest. Who sets the rules and standards of 
behavior in such questions, and how might we 
protect ourselves by having them changed? (The 
Miami Herald, 7/18/84) 


Judicial Trust Fund 

Historically, the problem was so bad in 
the sixties that lawyers before one judge 
were literally required to pay campaign 
contributions to a judge’s bailiff before 
they could be heard by the judge. The Dade 
County Bar Association in a project which 
I helped write successfully created a unique 
concept later applauded nationally by the 
ABA: a system of voluntary pledges by 
lawyers to a trust fund was created, with 
each lawyer-participant agreeing to con- 
tribute to judicial campaigns only through 
the trust fund which distributed money pro 
rata to judges and judicial candidates based 
directly on whether they were voted quali- 
fied in the confidential bar poll. “A New 
Solution to an Old Problem: The Dade 
Judicial Trust Fund,” Gerald F. Richman, 
Fla.B.J. 478 (Oct. 1976). 

Judges participating in the program had 
also to agree voluntarily that they would 
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not solicit campaign contributions from 
lawyers and they would only accept cam- 
paign contributions through the judicial 
trust fund. A later modified proposal, 
recognizing that until virtually all attorneys 
participated, a judge inclined to join the 
trust fund might not do so for fear that the 
funding would be inadequate, permitted 
judges to accept contributions from lawyers 
who would not join the fund. 

The trust fund, begun in 1972, operated 
successfully and was increasing in member- 
ship in Dade County with other bar asso- 
ciations adopting or contemplating the 
adoption of similar proposals when the 
Florida Supreme Court held in 1977 that 
because the funds were technically com- 
mingled the trust fund was a “political 
committee” and contributions had to be 
limited to $1,000 unless the legislature 
would assist by amending the state election 

What does the lawyer do? 

Abandon his client’s interest or 
abandon his pride and ethical 
responsibility? 
law. Richman vs. Shevin, 354 So.2d 1200 
(Fla. 1977), cert. den., 439 U.S. 953. In 
1977 the Dade County Bar Association’s 
attempted amendment failed to get out of 
committee largely because of one state 
senator’s arbitrary opposition to any 
amendment regardless of its merits. 

In 1978 The Florida Bar actively 
supported an amendment and this time 
succeeded in passing the amendment three 
times in the Senate and twice in the House, 
but it went down to a narrow defeat when 
the session ended before the House and 
Senate versions could be conformed. 
Harry Johnston of West Palm Beach, now 
president-elect of the Florida Senate, was 
then a strong supporter. I am hopeful that 
in the upcoming session The Florida Bar 
will make this a legislative priority and that 
the amendment’s time will finally have 
come. 

In the meantime, another issue has sur- 
faced and caused an understandable 
embarrassment to the Bar: The conflict 
between endorsements and the now credible 
Bar polls. 


Endorsements Conflict with Polls 
Specifically, an inquiring reporter noted 
that certain judges running for re-election 
had done very poorly in the bar poll 
conducted in Dade County. Yet, these 
same judges received thousands of endorse- 
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ments, including many from very promi- 
nent attorneys. The reporter’s inquiry 
resulted in an article entitled: “Lawyers: 
Endorsements of Judges Meaningless.” 
(The Miami Herald, 7/ 16/84) Inthe article 
attorneys were quoted as saying they 
endorsed judicial candidates they actually 
believed to be incompetent because of the 
practical difficulty of saying “no” to a 
sitting judge asking a trial lawyer for 
assistance by endorsement. Some lawyers 
said that regardless of the bar poll they 
were voting based upon their own personal 
experiences with the particular judge. 
Another lawyer asked, “Am I on or off the 
record?” 

What does the lawyer do? Abandon his 
client’s interest or abandon his pride and 
ethical responsibility? How does one 
zealously act on behalf of a client while 
offending the judicial official who may be 
the trier of fact and in any case will make 
rulings critical to the outcome of the client’s 
cause? Doubtlessly there are lawyers who, 
faced with this “Hobson’s choice,” will 
valiantly refuse to yield. Unfortunately not 
everyone can be presumed to be so coura- 
geous and in any case the dilemma is simply 
unfair: Why should the merits of a client’s 
cause suffer because of that pressure? How 
can a client expect justice if he knows the 
opponent’s lawyer has endorsed the judge, 
but his courageous lawyer has refused to do 
so? 

Yet the public looks to us, as it should, 
for the evaluation of judicial fitness. It is 
not enough to conclude that a judicial poll, 
since it is confidential, is what the public 
should follow and that public endorsements 
by lawyers are meaningless since there is a 
presumption of pressure which destroys 
their credibility. If we cannot endorse, how 
do we carry out our responsibility of aiding 
good judges and judicial candidates in 
elections? Is the reality of life such that 
lawyers who defend the ideals of justice and 
take on unpopular causes regardless of the 
consequences cannot be counted on in 
judicial elections? Is merit retention the 
simple answer? 

Merit retention is not an answer to the 
endorsement problem because judges up 
for merit retention, particularly where they 
are targeted by a group seeking their elimi- 
nation, will logically seek support and 
endorsements. 

There are no simple answers. This is an 
issue that has been discussed and debated 
nationwide and so far we have only experi- 
mental proposed solutions. For example, 
The Florida Bar after an extensive study by 
the Judicial Evaluation Committee chaired 


by Ron Cyril, has come forward with a 
proposal for better judicial evaluation 
which is presently being implemented ona 
trial basis. [“Who’s to Judge? (Evaluation 
of Judges),” Ronald A. Cyril and Joseph 
W. Little, Fla.B.J. 375 (June 1983)] It is 
also the subject of a pilot program in New 
Jersey. 

We do have the Code of Judicial Con- 
duct, Canon 7B(2), that precludes a judge 
from directly soliciting an endorsement. 
We have had situations in which judges 
have used attorneys’ endorsements without 
authorization, but how many attorneys 
will protest and insist publicly that the 
endorsement be removed? 


Possible Solutions 

I have now asked both the Judicial 
Evaluation Committee and the Judicial 
Administration, Selection, and Tenure 
Committee to study the question of judicial 
endorsements on a priority basis so that we 
may have better answers for the next 
judicial election. Possible “solutions” 
include the creation of a localized “blue 
ribbon” commission of both lawyers and 
nonlawyers who would make a detailed 


evaluation of judicial candidates and 
publish not only their recommendations 
but their reasons. The recommendations 
would be nonbinding and hopefully in time 
the commissions would acquire public 
credibility. The reports would not replace 
Bar-conducted judicial polls, but will be in 
addition to them. 

Another proposal is to eliminate judicial 
endorsements entirely by placing a restric- 
tion in the Code, but that would likely run 
afoul of first amendment freedoms. Perhaps 
it may be possible to at least preclude 
endorsements or their solicitation, directly 
or indirectly, until after the candidates 
have filed and have opposition. That, of 
course, would not answer the problem ina 
merit retention election. Perhaps it is a bit 
too idealistic, but at the very least there 
should be a stronger prohibition against 
direct solicitation of judicial endorsements 
and insofar as there has to be solicitation at 
all it should be done indirectly and confi- 
dentially without the judge or judicial 
candidate knowing who has been unsuc- 
cessfully solicited. 

If the judicial trust fund concept is 
legislatively approved, the same voluntary 
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pledge could include an agreement got to 
endorse any candidate who is not voted 
qualified in the bar poll or, alternatively, to 
simply voluntarily relinquish the right of 
any endorsement. Once the lawyer had 
signed such a pledge in advance, having 
already waived his right to endorse, he 
cannot be subjected to endorsement 
pressures. Since he did so voluntarily the 
concept would not infringe upon first 
amendment rights. 

Unquestionably, there are lawyers who 
will oppose a number of these concepts on 
the grounds that they want the freedom to 
be able to support a candidate who they 
believe is qualified despite the Bar or any 
other organization’s conclusion to the con- 
trary. Other lawyers may simply want the 
“power” to be able literally to influence the 
judge. 

Nevertheless, I believe that if the system 
is going to function effectively, if we are to 
avoid the appearance of impropriety, and if 
we are to restore public confidence in 
judicial elections some sacrifices will have 
to be made and there will have to be some 
meaningful changes. I welcome your com- 
ments and suggestions. 
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Executive Directions 


Unjust Criticism 
by John F. Harkness, Jr. 


An ABA committee is presently attempt- 
ing to develop a model bar program that 
can be implemented in each state to re- 
spond to unjust criticism of courts and 
judges. The purpose is to develop a system 
for state and local bars to advocate the 
courts’ or judges’ positions in a contested 
matter. This is not to say that the model 
will ask a bar association to defend all 
actions of a judge, but merely the ones that 
are unfairly criticized. Only unjust criti- 
cism warrants a response by the bar. 

Since a judge is involved in the adversary 
process, he cannot always come to his own 
defense. Judges are very limited, particu- 
larly in pending cases, in what they can say 
when they are attacked for a decision they 
have made. The judge must remain impar- 
tial instead of becoming involved in the 
controversy. It is sometimes difficult for a 
judge to express an opinion about criticism 
without his opinion seeming self-serving. 

One bar association uses the following as 
a threshold test to determine if it will 
answer unwarranted criticism: 


© Overall, is the criticism justified or 
fair? 


© Does it adversely affect the judiciary 
or the legal system? 

@ Will it be answered adequately by 
another source? 

© Can the response be made ona factual 
basis? 

© Would a response afford an oppor- 
tunity to inform the public of how the 
administration of justice works? 

© Would a response be self-serving? 


I believe that if a local bar association— 
or for that matter an attorney—could 
answer these questions, a decision could be 
intelligently made on whether to answer a 
critic in a timely manner. 

The Florida Bar has had a policy for a 
number of years on how to respond in such 
cases. The policy provides that the Bar 
should respond publicly to attacks upon a 
judge only in the following two instances: 
an unwarranted or unjust attack ona judge 
in a pending case—regardless of the source 
of the attack—if it was a public utterance 
(“unwarranted” or “unjust” is to be defined 
ona case-by-case basis); or an unwarranted 
or unjust attack or series of attacks on a 
judge or court that may adversely affect the 
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administration of justice. 

In regard to attacks (even if unwarranted 
or unjust) made during judicial election 
campaigns or merit retention elections, it is 
the position of the Board of Governors 
that: elections should be left wide open; 
judges have a free opportunity to make 
their own replies in election campaigns; 
and this isa particularly dangerous area for 
the Bar to become involved in because any 
statement could be construed as an en- 
dorsement. 

A decision on whether to respond to any 
criticism must be made by the Executive 
Committee, or if time permits, by the 
Board of Governors. Information will be 
gathered from the local leadership of the 
Bar in the county or circuit in which the 
judge sits and from the Board of Governors 
member in the area. Upon their recom- 
mendation, the Executive Committee or 
the Board of Governors will act. 

The following points are considered in 
determining the content of the response. 
Not all of these points will be applicable in 
each case. 

1. Identify the criticism and its source; 

2. We may frequently disagree with the 
decision and actions of public officials, 
including judges. Federal and state consti- 
tutions protect our rights to express our 
disagreement. However, we must remem- 
ber that judges do not have control over 
what cases come before them but they must 
decide all of those cases. The judges must 
follow the law as established by higher 
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courts. Judges, because of their positions, 
are not wholly free to defend themselves 
and it is ordinarily not appropriate for 
them to personally answer charges made 
against them or their decisions. 

4. Lawyers under the canons of ethics 
have a duty to defend judges against unfair 
criticism. 

5. The need for independent judges who 
are not influenced by the unjust criticism of 
them or their decisions by one side or the 
other, requires that the organized Bar 
remind both lawyers and the public of the 
facts. 

6. The law provides appellate courts so 
that the decisions of trial judges may be 
reviewed and corrected. When the law 
needs to be changed, our present system 
provides for change through legislative 
action or constitutional revision. 

7. Itis essential to the proper administra- 
tion of justice and to the maintenance of 
our legal system for resolving disputes that 
we remind ourselves from time to time of 
the above facts and that independent judges, 
free from political pressures, are an essen- 
tial ingredient of our society. 

A response is normally made through 
the same media from which the criticism 
came. The attempt is to give it the same 
amount of exposure and notoriety as the 
criticism. A formal response will be de- 
termined on a case-by-case method. The 
services of The Florida Bar may be utilized 
in contacting the news media with respect 
to the response. If a response is to be made 
by The Florida Bar, it will be coordinated 
with the local bar associations. 

During the last four years, The Florida 
Bar has answered unjust criticisms on two 
occasions. In other instances local bar 
associations have been deemed the more 
appropriate vehicle for answering criti- 
cisms. 

We know that our system is not perfect 
and that amendments and changes will 
occur. However, if we are to maintain the 
integrity of the system and the belief in the 
system which is all important, unjust and 
unfair criticisms must be answered. Besides 
answering the criticism, we must educate 
the public as to how the system works and 
the parameters in which all judges and the 
courts must work in order to maintain and 
to protect the public’s rights. BJ 
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. ?/The Springs on King’s Bay 
to O uU l e t. is situated in quiet 
Crystal River. There isn’t much car or boat traffic 


here. And, somehow, progress has missed this sleepy 
little fishing village. 
2? You won't find 


too Relaxing,’ or 


chestras or theatres here but You will find good 
fishing, boating, and golfing. 
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63 of these beautiful, 
nautical theme bayfront 
homes will be sold. 
Each beautiful bayfront 
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diagonal floor plan 
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living space. 

Each also has 

an elegant 

high ceiling with 
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too M uU C e _ beautiful 
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Realtor, Florida Landmark 
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completion discount for those who 
buy now. 


?? Once the 
too Late. roof goes 
on the price goes up. If you have 
ever considered relocating to 
a quieter West Coast Florida 
community call us today. 
You must see these beautiful 
bayfront homes to appreciate 
their true Real Estate value. 
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Only Corpex teams up with DHL 
to give you overnight delivery of corporate kits. 


Notice we said overnight delivery, not overnight 
shipment. No matter where you practice in the con- 
tinental United States, you're just 24 hours away 
from receiving a high quality corporate outfit from 
Corpex. As part of our constant commitment to pro- 
vide you with the fastest service possible, we've 


joined forces with DHL World Wide Courier Express. 


The DHL Connection 
We dont Rave to tell you about DHL’s 
reputation for speed and efficient service. 
Their network of planes and trucks will get 
your kit to you on time. every time. So if 
you call our toll free 800 number and 


Each Corpex Corporate Kit comesina 
matching slipcase complete with: 


® Corporate Seal 

@ 20 Custom-Printed Stock Certificates 
numbered and imprinted with corporate 
name. 

@ Stock Transfer Ledger 

@ 50 blank sheets for minutes or time-saving 
printed minutes and by-laws. 


place your order by 2 p.m. EST, youll have your 
customized corporate outfit on your desk the very 
next day* At no additional cost. 
More to come. 
Our overnight service in the U.S.A. is just the 
beginning of the extras that weve got planned 
for you. In the coming months, youll be hearing 
more about the unique programs, special 
bonuses and corporate advantages that 
Corpex has in the works. 
Weve always had the kit. Now the 
caboodle is coming. And they're both 
coming on fast. 


* Some remote locations might require an additional day. 


@ Special Forms section with complete review of 
latest IRC requirements for Sub-Chapter S 
election, Medical and Dental Reimbursement 
Plans, Section 1244 forms, plus annual meet- 
ing forms. Available in black, tan, brown 
and green. 

Standard outfit-$47.50; 

with printed minutes and by-laws, $49.75 
(Includes delivery in Continental US.. 
Alaska, Hawaii.) 


Corpex Banknote Company, Inc., 


80 Canal St., NY. NY 10013 


FOR NEXT DAY DELIVERY, ORDER BY PHONE BEFORE 2 PM. EASTERN STANDARD TIME. 
CALL US TODAY: 1-800-221-8181. Ask FOR OUR NEW CATALOG. 
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Sees Lack of Journalistic Ethic 

As one who has represented clients un- 
justifiably vilified by the less ethical ele- 
ments of the news media, | feel compelled 
to respond to the article on media relations 
authored by Clarence Jones in your June 
1984 edition. 

Mr. Jones’ article is thought-provoking 
but ultimately wrong. A careful examina- 
tion of his remarks discloses a clear theme 
that it is not only proper but desirable to 
try cases in the media. The propriety of this 
novel form of litigation is occasioned not 
by any real fealty to the principles of due 
process, but solely to thwart the propensity 
of the media to try cases in absentia, with- 
out evidence. The inevitable result of Mr. 
Jones’ theorem, if applied, would be to 
extend Mr. Jones’ lamentable but true 
“Cheatem and Chasem™ metaphor into the 
field of litigation. 

At present, the media enjoy a virtually 
unbounded licenses to harass and libel 
those persons under investigation as well 
as civil and criminal litigants on the ground 
that they are public figures. As Mr. Jones 
so pithily notes, retractions of unfounded 
allegations are usually found “back by the 
truss ads.” The problem of media relations, 
therefore, is created by a lack of journalistic 
ethic. Great wrongs are created, as Mr. 
Jones concedes. 

The problem is irremediable. 
Rather, the solution lies in the law of torts, 
which exists to ensure that no wrong is 
without its remedy. The problem of media 
abuse can be corrected through this mech- 
anism without damage to legitimate first 
amendment privileges. 

When the media repeat unfounded alle- 
gations against a person under investiga- 
tion or a litigant and the charges are subse- 
quently shown to be unfounded, the law 
should compel the offender to retract the 
statements in EXACTLY the same fashion 
in which they were made. Asan example, if 
the media give page one coverage to a series 
of unfounded allegations for five days, 
then they should give page one coverage to 
a retraction for five days, even if duplica- 


tive. A liberally construed tort remedy of 
compensatory and exemplary damages 
should exist to deter those who would per- 
sist in such noxious conduct. Editorial and 
financial priorities would soon dictate a 
cessation of media abuses. 

The advantages to this remedy are 
numerous. Objectivity, rather than sala- 
ciousness, would be encouraged. Legiti- 
mate commentary would become the order 
of the day rather than the exception. The 
media would come to recognize that the 
worst of cases {frequently have two sides 
and the public fund of information would 
be increased, not diminished. 

Mr. Jones’ present “solution” connotes a 
cynical forteiture of the legal protession’s 
role in litigation to the news media. The 
notion that lawyers should parade their 
clients before reporters for purposes of 
extra-judicial cross-examination is repug- 
nant to the principles of due process of law, 
fealty to one’s client, and legal ethics. 
Surely, Mr. Jones is not serious. 

The article’s presumption is that the 
media has a right to conduct extra-judicial 
trials as it sees fit, independent of codes of 
ethic, responsibility, and objectivity. I dis- 
agree. Mr. Jones cannot be unaware of the 
gross lack of responsibility and taste on the 
part of certain of his media compatriots. 
As a consequence, one can only view his 
article as an invitation to adopt the dubi- 
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ous proposition that since the media is un- 
willing to police itself, we as lawyers should 
do likewise and join the trend of litigation 
by mob. This invitation should be cate- 
gorically rejected. 

Mt. Clemens, M1 
A Case for First Amendment 
Freedom Fighters 

Clarence Jones has been allowed by the 
staff of The Florida Bar Journal to state the 
case extremely well for first amendment 
freedom fighters. Such fighters seem to 
enjoy a crusade with a bias untested by 
cross-examination ina full and fair hearing. 
It appears, however, to a fifth amendment 
freedom fighter, that Jones could use a little 
more education of a truly liberal nature. 

Due process, including judicial process, is 
not the same thing as media process. It 
appears, however, that Jones, as a media 
spokesman, believes due process, including 
judicial process, should subordinate itself to 
media process wherever the two come into 
contact with each other. 

Putting aside the cloak of self-righteousness 
from which both the media and the legal 
profession suffer, the dependents upon the 
Constitution of the United States and its 
amendments may some day be the victims of 
the loss of due process maturity at the hands of 
media process immaturity. 

The shock of individual cases may be lost 
upon the wind and waves, but not upon the 
sirens of media process. Should the accumu- 
lation of those individual cases accelerate into 
a collective experience, it will cause a leak in 
the constitutional ship, which will surely sink it. 

At the time of such sinking, there will be no 
disbelievers in the pre-eminence of due process. 
There are nothing but fundamental persua- 
sions under conditions of survival. The key to 
seaworthiness is to recognize early warning 
signals, which apparently the media process 
for which Jones speaks is not capable of. The 
motivations of media process are profit and 
political. The motivation of due process is 
justice. 

DANA P. BRIGHAM 
Miami 
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the Chief Justice’s Office 


Joseph A. Boyd, Jr., began a two-year term as chief 


justice of the Supreme Court of Florida on July 1. How he 
came to the position and his plans for the state’s court 


nough controversy and criticism 
to scar the average man have left 
no visible marks on the calm face 
of Chief Justice Joseph A. Boyd, Jr. When 
accusations or criticism have surfaced 
during his 30 or more years in public life, he 
says he’s always gone to the people. “They 
voted for me and we trust each other.” 

The big problems, he says, he turns over 
to God. 

“I have never lost any sleep worrying 
over what politicians do as long as the 
people and I get along.” 

Eleven days after assuming the office of 
chief justice, he reflected on the path that 
brought him to be administrative head of 
the state court system and reported on 
plans he already had in place to improve 
the judicial process. 

He weathered a 1973 scandal that 
resulted in the resignation of Justice Hal P. 
Dekle over allegations that the two had 
received a memorandum from counsel in a 
case before the court. Justice Boyd said the 
memo mysteriously appeared on his desk, 
he had his research aide check to see if it 
was part of the court file, learned that it was 
not, and, alarmed, tore it up and flushed it 
down the toilet. After months of hearings 
and publicity, a panel of judges appointed 
to review the report gave him a public 
reprimand. 


system are revealed in this interview. 


by Linda H. Yates 


Several times during the ensuing years, 
Justice Boyd’s colleagues passed over 
naming him chief justice although the job 
normally goes to the judge with senior 
status, the rank he had achieved. 

As late as May 3, 1984, when it was 
announced that he had been elected chief 
justice, the St. Petersburg Times titled an 
editorial “An unfortunate choice for chief 
justice,” rehashing the | l-year-old charges. 

Justice Boyd took it all in stride. 

He remembers his re-election campaign 
of 1974 as the bitterest. “I was accused of 
everything you can imagine. The front 
pages carried stories of the false accusa- 
tions made by my political enemies but the 
editorial pages endorsed my candidacy,” he 
recalled. 

“The people knew the accusations were 
lies and they voted for me. My enemies 
failed to destroy me—the record speaks for 
itself.” 

He says the toughness he learned during 
buck private days in the Marines and 
during the ten years he served on the Dade 
County Commission, where he must have 
voted 40,000 times on controversial issues, 
helped him through the ordeal. That and 
an abiding faith in God, nurtured from 
childhood in the Baptist Church, saw him 
through. 

Born on a farm in Jackson County, 
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Georgia, November 16, 1916, he attended 
Mercer University in Macon and obtained 
the juris doctor degree in 1948 from the 
University of Miami. In 1963 he obtained 
another degree, the LL.D. from Piedmont 
College, Demorest, Georgia. He worked 
his way through law school driving a bread 
truck in Miami and selling Bibles, but 
found time for membership in Phi Alpha 
Delta law fraternity and Iron Arrow honor 
society. 

Today at 68, he occupies the chief 
justice’s office and devotes his attention to 
the concerns of the state’s judicial system. 

With one-third of the court’s time spent 
reviewing and deciding capital cases, the 
new chief justice is looking at ways to speed 
up the appellate process. Once a murder 
conviction is appealed to the Supreme 
Court, he says he would like to encourage 
lawyers to submit their briefs more quickly. 
The use of electronic equipment to record 
lower court testimony should be used, he 
feels, for faster transcribing of trials. 

“The careful deliberation that must be 
given capital cases will always take a lot of 
time,” he said. “The Ted Bundy trial record 
was about 9,000 pages long, for example, 
and one I reviewed last night at home was 
about 3,500 pages. Killing a human being is 
an awesome act of the state and it takes 
time to review.” 


The Supreme Court of Florida poses for a formal portrait Parker L 
soon after Joseph A. Boyd, Jr., became chief justice. 
Standing, from left, are Justice Raymond Ehrlich, im- 


mediate past Chief Justice James E. Alderman, Justice 


Chief Justice Boyd has mixed emotions 
about capital punishment. His voting 
record for inflicting the death penalty is 
second only to Justice James Adkins’ on 
the Florida Supreme Court, for “there are 
many people deserving death, especially 
the mass killers. But whether the execution 
of criminals by society is good for society, I 
don't know. | will leave that for my 
brethren across the street in the legislature. 

“Capital punishment is not the cure-all 
for sins of society, ” he continued. “It takes 
a lot of time and a lot of emotion of all 
concerned, including the families of the 
victims, but it doesn’t stop murder. Murders 
are still being committed in Florida. If we 
were to execute 10,000 people in one day, 
chances are there would still be murders 
committed,” he said. 

He cited the example of London which 
in its early history punished pickpockets 
with public hanging. As the crowds of on- 
lookers were caught up in the emotion of 
watching a pickpocket die, he said, other 


pickpockets were at that moment ripping 
off their wallets. 

“So punishment for crime may deter 
some, but there are many elements of it that 
must be balanced out,” he said. These 
include the unequal punishment for murder 
among the 50 states. 

“But the legislature passed the law in 
Florida that provides for capital punish- 
ment and the Governor is enforcing it. I 
took the oath of office to enforce the law 
and as longas I sit here, Iam to see that the 
law is enforced,” he said. 

Reviewing cases, writing opinions and 
voting on the opinions of other justices 
consume 95 percent of a justice’s time. 
Now as administrative head of the court, 
half of Chief Justice Boyd’s time is taken up 
by other responsibilities. He spends about 
four hours each night at home reading 
cases files and has learned to appreciate 
concisely written briefs and opinions. He 
himself is well-regarded for his concise and 
to-the-point opinions. 
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nald, and Justice Leander J. Shaw, Jr. 
Seated are Justice James C. Adkins, Chief Justice Boyd, 
and Justice Ben F. Overton. (Photo by Robert Overton) 
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“Of course, when there are complex 
issues to be addressed, the people have a 
right for them to be addressed. If we set out 
our reasons and the controlling law in an 
opinion, when the case goes to the federal 
court for review it will be easier for the 
federal judges to address the issues,” he 
commented. 

“T feel I’m back in Joe Boyd’s harness— 
more like myself,” he responded when 
asked about the time he must spend on 
administrative duties of the court. Admin- 
istration has occupied a large segment of 
his life, beginning with service on the 
Hialeah Board of Adjustment in 1946-47 
and as city attorney of Hialeah from 
1951-1958. 

His greatest involvement with adminis- 
tration came as a Dade County commis- 
sioner for the next ten years. During that 
decade he served terms as chairman and 
vice chairman of the commission and vice 
mayor of Dade County. “I spent about 60 
hours a week on commission business and 


also practiced law,” he recalled. 

As state commander of the American 
Legion in 1953, he presided over the activi- 
ties of more than 300 local posts. In 1956- 
57 he was president of the 1200-member 
Hialeah-Miami Springs Chamber of 
Commerce. In 1956-57 he was president 
and one of the organizers of the Hialeah- 
Miami Springs Bar Association and a few 
years later was a member of the Board of 
Directors of Greater Miami Council of 
Churches. 


Boyd said. “Each chief justice has his own 
personality and style. We have been blessed 
with good chief justices. As far as I know 
we have never had a bad one. That has been 
good for Florida.” 

He is already busy making “housekeep- 
ing” changes “for the comfort of the tax- 
payers.” Spectators who in the past had to 
sit on hard benches in the courtroom will 
have cushioned seats and will be able to 
drink chilled water from the drinking foun- 
tains. He’s having water heaters put in two 


Retired Justice Vassar Carlton, Justice Joseph A. Boyd, Jr., and Justice James C. 
Adkins enjoyed getting together again as they heard mock trial arguments during 
the Bar convention in June. The three were elected to the Supreme Court and 
took the oath of office at the same time in January 1969. 


The record shows he is an organizer. 
When he became a justice of the Supreme 
Court of Florida in 1969 and moved to Tal- 
lahassee, he continued to be active in civic 
and church work. As a member of Lions 
International, he helped organize the Tal- 
lahassee Northside Club and a club in 
nearby Crawfordville. At Shell Point, 
where he and his family have a beach home, 
he helped organize the Seafarers’ Chapel, a 
nondenominational church whose mem- 
bers alternate in presenting the worship 
services each Sunday. 

“So you see it feels much more normal 
for me to sit in the chief justice’s office than 
I ever felt sitting in a quiet office just 
writing court opinions,” he said. 

The changes in administration of the 
court will only be cosmetic, Chief Justice 


of the restrooms to provide warmer water 
for handwashing in the winter. 

“In the space age, I think the court 
should provide some comforts. I’m a tax- 
payer too and I hate to see money wasted. I 
intend to make each dollar count.” 

Chief Justice Boyd said he is going to 
find out all he can about court procedures 
in Florida to “see what we can do to remove 
the bottlenecks in the court system and 
prevent delays. I want to ‘build a fire’ in the 
system.” 

One of his first acts in office was to 
appoint a Court Statistics and Workload 
Committee. He ran notices in The Florida 
Bar New's to solicit comments from lawyers 
and judges regarding problems with the 
courts and how to resolve them. In a state 
of the judiciary message to the Florida 
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Conference of Circuit Judges September 
24 in Marco Island, he asked trial court 
judges for their recommendations. 

He is looking at the use of electronic 
equipment in court reporting to streamline 
and accelerate the judicial process and get 
records to appeal courts in a timely manner. 

“I’m making a personal study of the need 
for judges and intend to develop as many 
facts as I can to learn where the needs are. I 
will then go to the legislature with the same 
conservative attitude I’ve always had and 
report our needs. Putting in a new judge is 
an expensive item. All judges are now 
working to their full capacities. As long as 
we are working hard, giving a full honest 
performance, I think the legislature will 
recognize the need and give us the addi- 
tional judges. The public suffers when we 
don’t have enough judges.” 

Chief Justice Boyd thinks the 1980 
changes in the Supreme Court’s jurisdiction 
are working well so far and would not 
change them. “The underlying principle we 
have to recognize is that Florida is a big 
and rapidly growing state and people are 
suing each other to the extent that we have 
more litigation per capita than any other 
state,” he said. He expressed concern that 
with 11 million people and seven justices, 
some cases that come to the court may 
suffer if the court’s jurisdiction is changed 
back to the time when it was called upon to 
review about 3,000 cases a year. 

“The volume is now about one-half what 
it was before; we are working just as hard 
but spending more time on cases that 
require more study and deliberation. If an 
amendment to change the jurisdiction is 
passed, we will be deluged with more cases 
than before and we will be on a treadmill 
again.” 

When he is called upon to represent the 
Supreme Court before the legislature, 
chances are Chief Justice Boyd will put to 
use some of the political savvy he developed 
over 30 years’ public life and in six success- 
ful elections. 

“Politics is a science, an art form. You 
only win in politics if you apply the right 
kind of methods. You really succeed in all 
areas [of public life] by doing what is 
necessary to make yourself acceptable to 
the people,” he said. “In politics and in 
government you succeed by finding out 
what the people want and giving it to them. 
You serve them and they learn to trust 
you.” 

That simple formula he first practiced 
while serving on the Dade County Com- 
mission. He voted for one of the first 
“government in the sunshine” ordinances 
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Chief Justice Boyd likes boating of all kinds but says he gets the greatest thrill 


from traveling at high speed on the jet ski off Shell Point near Tallahassee. 


in the history of Florida and saw that it was 
observed in meetings of the commission. 
“Whenever my colleagues called a secret 
meeting, I called the newsmen. Needless to 
say, I did not always please my fellow 
workers,” he related. 

Chief Justice Boyd says he has written a 
book on politics and hopes to publish it 
“one of these days.” In it he tells how a 
candidate must be photographed, how to 
build a support base, and other practical 


tips for winning an office. 

Yet his response to the question, “Are 
you a politician?,” is surprising. 

“Oh, no. | have been called a politician, 
have associated myself with politicians, 
have been elected six times, but I do not 
address myself as a politician. 

“Ann is my secret weapon,” he happily 
says of his wife of 46 years. “She takes good 
care of me.” Mrs. Boyd was manager of his 
law office when he practiced in Miami and 


is by his side for most public functions. 
Together they have raised five children and 
now have eight grandchildren. 

Their son Joe Boyd III practices law in 
Tallahassee. Son Jim, a CPA, lives in 
Bradenton, and daughter Jane is a law 
student at Florida State University in Talla- 
hassee. Daughters Joanne and Jeanne live 
in Rockville, Maryland, and Stone 
Mountain, Georgia, respectively. 

Although Chief Justice Boyd makes a 
point never to discuss law with his son Joe, 
he spends many weekends sailing and jet 
skiing with him and his family at Sheil 
Point. All family members attend services 
at the Seafarers’ Chapel. 

Religion plays a large role in the chief 
justice’s life. He reads the Bible each morn- 
ing—in English and in Spanish—and is 
known for Bible quotations interspersing 
his conversation and court dialogue. 

Last year his wife brought him news 
from his physician that he had a very 
serious illness, extra-medullary plasma 
cytoma, a rare form of cancer he believes he 
may have gotten as a result of exposure to 
plutonium in Nagasaki, Japan. Three weeks 
after a U.S. atomic bomb dropped on the 
island in 1945, Boyd was with the first 
contingent of Marine occupation forces 
and spent four months there. 

“When I learned about my condition, I 
was prepared to die—spiritually, financial- 
ly and politically,” he said. Radiation 
treatment on his face during the past year 
has cleared up the cancer and he does not 
anticipate a recurrence. 

“In the meantime,” he said, “I live each 
day as if it were my last on this planet and 
also as if I am going to live another 
hundred years.” BJ 
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Section 692.05 was far more potent as a source of real estate title problems than as a law enforcement tool. 


by Jonathan H. Warner and Julie A. S. Williamson 


ecent amendments to the 
Florida RICO Act (“RICO”)! 
and the Florida General 
Corporation Act? are a legislative attempt 
to satisfy the efforts of law enforcement 
officials to force disclosure of the owner- 
ship of organizations suspected of investing 
illicit profits in the state in violation of 
RICO, while not discouraging legitimate 
foreign investment. The new legislation 
requires that all foreign (as well as domestic) 
business organizations which acquire 
Florida real property or a Florida mortgage 
must name a Florida registered agent. 
Through service of a subpoena on that 
registered agent, the Department of Legal 
Affairs (“DLA”) is able to require the 
production of evidence and testimony by 
some representative of the organization 
aimed at discovering whether the owner- 
ship or control of the organization is in the 
hands of persons involved in racketeering 
activities as defined in RICO. 
Simultaneously with strengthening the 
investigative function of RICO, the new 
legislation has eliminated the often criti- 
cized provisions of §692.05, which created 
duplicative filing requirements and poten- 
tially incurable title defects. The new legis- 
lation is remedial, retroactively curing title 
defects caused by §692.05 in conveyances 
that otherwise were valid. It also requires 


many types of organizations, such as trusts 
and partnerships with a modicum of foreign 
ownership, to name a Florida registered 
agent for the first time. Previously, this 
requirement was limited to Florida corpo- 
rations and foreign corporations which 
were authorized to transact business in 
Florida. 


Background 

Attempts by Florida law enforcement 
officials to force disclosure of indirect 
foreign owners of Florida real estate started 
soon after the passage of the original 
RICO Act3 in 1977. At that time, the focus 
of concern was Florida land trusts,4 which 
law enforcement officials believed were 
being utilized by criminal elements to hide 
allegedly massive reinvestment of ill-gotten 
gains in Florida real estate. The proposed 
requirement of public disclosure of all 
beneficiaries of land trusts owning Florida 
real property also would have applied to 
purely domestic land trusts, and the pro- 
posal drew much criticism from Florida 
real estate attorneys, among others. 

A commission’ appointed by Governor 
Graham to study the situation concluded, 
in an unpublished report issued in 1981, 
that the land trust problem did not appear 
to be as serious as perceived by law enforce- 
ment officials, and that public disclosure of 


land trust beneficiaries was not warranted. 
As a compromise, the commission recom- 
mended legislation which responded to law 
enforcement officials’ concerns in a more 
moderate fashion. Sections 895.07 and 
895.08 were added to RICO, allowing the 
investigative agency to record a RICO lien 
notice on Florida real property upon the 
commencement of any civil proceeding 
under RICO. 

The RICO lien notice, among other 
things, sets forth in the public records the 
name of the person against whom the civil 
proceeding has been brought. If a trustee 
for the person named in the RICO lien 
notice acquires actual knowledge either of 
the lien notice or of a civil or criminal 
proceeding against such beneficiary, the 
trustee is required to furnish the investiga- 
tive agency the name and address of all 
beneficiaries for whom the trustee is acting 
with reference to the real property in 
question, and a copy of the trust agree- 
ment. Further, if the trustee conveys title to 
property which is subject to a RICO lien 
notice, the trustee is. liable to the state for 
the fair market value of that beneficiary’s 
interest, or the proceeds distributed ¢ 
distributable to (or received directly by) 
that beneficiary if greater. 

Sections 895.07 and 895.08 have not 
generated much controversy because a 
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land trustee or a grantee can protect itself 
by searching the public records at time of 
closing of a property conveyance. If the 
commission had stopped there, its work 
would have been laudable. However, the 
commission also developed the concept 
which became the notorious §692.05, which 
required foreign corporations (called “alien 
corporations” and defined to exclude 
corporations from other U.S. states) to 
name a Florida registered agent prior to 
acquisition of real property in Florida, and 
requiring the filing of annual reports (“alien 
annual report”) by such corporations. In 
practice, this provision failed to add to the 
arsenal of law enforcement weapons, since 
it required disclosure only of essentially 
useless information.® Section 692.05 was 
far more potent as a source of real estate 
title problems than as a law enforcement 
tool. 

Because §692.05 provided that alien 
corporations not in compliance could not 
“own, purchase or convey real property,” 
many real estate attorneys and title insurers 
concluded that failure to comply with 
§692.05 prior to the acquisition of a real 
property interest precluded the valid 
acquisition of such interest, a situation 
which was curable only by reconveyance 
from the grantor after compliance. Further, 
failure by an alien corporation to comply 
with annual filing requirements after 
acquisition of the real property interest 
divested the corporation of its title, sending 
the title into a “purgatory” from which it 
could be redeemed only by a curative filing 
made prior to conveyance of the interest by 
the alien corporation.”? Consequently, any 
transferee from a corporation which had 
made no curative filing could receive no 
title, because the transferor had no title to 
give. If the transferring corporation had 
dissolved and its directors had disappeared 
before curative action was taken, title 
would have been in a “limbo” from which 
there was no clear method of redemption.’ 

Compounding the problem, §692.05 
unfortunately defined “real property” to 
include “any interest in real property, 
including, but not limited to, any lease of 
or mortgage upon such real property”;? 
thus, leasehold and mortgagee interests, as 
well as fee title, could be divested. 

Yet another complication caused by 
§692.05 involved filings with the Secretary 
of State of Florida. An alien corporation 
which had received authority to transact 
business in Florida under the provisions of 
§607.304 and §607.317 was required to file 
the alien annual report required by §692.05, 
in addition to the usual annual report 


required of all Florida corporations and 
qualified foreign corporations by §607.357. 
The information required by the two 
reports was virtually identical, although 
the alien annual report had to be sworn." 

Enactment of §692.05 did not solve any 
investigative problems of the DLA, which 
felt that, because of the secrecy laws of 
certain offshore jurisdictions and bearer- 
share or other confidentiality devices, its 
investigations continued to be stymied by 
its inability to penetrate the shareholder 
confidentiality of various foreign entities. 
To solve these problems, the DLA devel- 
oped new draft legislation, introduced in 
the 1983 Florida Legislature as SB 323/ HB 
531. As originally introduced, these bills 
would have required every “alien corpora- 


Opponents felt any required 
advance disclosure of indirect 
ownership would not be viewed 
as acceptable to foreign investors 
and that those investors would 
move on to other states. .. . 


tion” to file annually with the Secretary of 
State information disclosing the names 
and addresses of the owners of the organi- 
zation, which information would have to 
be of public record. The term “alien corpo- 
ration” as used in the bills would have 
introduced a new concept to Florida law, 
as it attempted to cover every potential 
form of doing business organized under 
laws other than the laws of the United 
States, a U.S. state, or a U.S. territory or 
possession, or in which a foreign organiza- 
tion as defined owned an interest of at least 
10 percent of its value. Thus, a domestic 
corporation, association, partnership, 
trust, joint stock company or other entity 
10 percent or more controlled by a foreign 
organization would have been deemed an 
“alien corporation.” 

The practical effect of this legislative 
proposal would have been public disclosure 
of the indirect ownership of a substantial 
amount of Florida real estate.!! The pro- 
posal continued without qualification the 
§692.05 definition of Florida real property 
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to include mortgages and leases and did 
not adequately correct past or future title 
problems created by §692.05. 

Even though the initial proposal was 
amended in committee to provide that the 
reports filed with the Secretary of State 
would be kept confidential, attorneys and 
others involved with foreign investment in 
Florida continued to criticize the measure 
because of its potential chilling effect on 
foreign investment in the state. The desire 
of Florida law enforcement officials for 
quick and easy access to shareholder or 
beneficial owner information was perceived 
to be in direct conflict with one of the 
paramount goals of foreign investors, 
confidentiality. Opponents of the legisla- 
tion felt that any measure which would 
have required advance disclosure of 
indirect ownership (whether in the hands 
of the Secretary of State of Florida or, as in 
a proposed amendment to the legislation, 
in the hands of a Florida registered agent) 
would not be viewed as acceptable to 
foreign investors, and that foreign investors 
would simply move on to other states 
which offered equally attractive invest- 
ments without such disclosure require- 
ments. 

The proposed bills were eventually with- 
drawn, and in June 1984 the Attorney 
General appointed a study commission 
consisting of representatives of the Florida 
banking and business community, attor- 
neys, academics, law enforcement officials, 
and legislators.!2 After a series of public 
hearings and working sessions, the study 
commission recommended a course of 
action which was introduced in the 1984 
legislative session as SB 424 and SB 425. 

The consensus of the study commission 
was that law enforcement would be given 
an effective tool if every foreign-owned 
organization investing in Florida real estate 
or transacting business in Florida had a 
Florida registered agent upon whom a 
subpoena could be served, which subpoena 
would require the organization to disclose 
its direct and indirect ownership. Because 
such a procedure (a) would not require the 
registered agent or anyone else in Florida 
to have knowledge of the shareholder 
information (or other information) prior 
to compliance with the investigative sub- 
poena, and (b) would provide confiden- 
tiality as to matters disclosed pursuant to 
subpoena, the study commission felt that 
the proposal would not have an adverse 
impact on foreign investment in Florida. 
The legislation as passed substantially 
followed the draft developed by the study 
commission. 
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New Terminology 

In order fully to understand the new 
RICO amendments, one must become 
familiar with the new definitions therein, 
some of which introduce entirely new 
concepts into the Florida statutes. 

“Alien Business Organization” (“ABO”) 
is an umbrella definition encompassing (a) 
any corporation, association, partnership, 
trust, joint stock company, or other entity 
organized under laws other than the laws 
of the United States; and (b) any corpora- 
tion, association, partnership, trust, joint 
stock company, or other entity or device of 
which 10 percent or more is! owned or 
controlled, directly or indirectly, by an 
entity described in (a) above, or by a 
foreign natural person. 

This definition is intentionally broad; 
the concepts of indirect and direct control 
and ownership are designed to encompass 
every possible form through which a non- 
U.S. person could own an interest in real 
property ora mortgage. The former “loop- 
hole” whereby a Florida corporation 
owned by an alien corporation (and varia- 
tions thereof) was not required to make a 
RICO filing, has been closed. The 1983 
proposal’s concept of “alien corporation” 
has been eliminated, the entities so 
described now being included in ABO. 

“Ultimate Equitable Owner” is defined 
as any natural person who, directly or 
indirectly, owns or controls an ownership 
interest in a corporation, foreign corpora- 
tion or ABO, regardless of whether that 
person owns or controls that interest 
through one or more trusts, proxies, powers 
of attorney, corporations, partnerships, 
associations, joint stock companies, 
nominees, entities, devices or other natural 
persons, or any combination thereof. 
Again, the broadest possible scope was 


intended by the inclusion of “entities, 
devices . . . or any combination.” 

“Real Property” is defined, not sur- 
prisingly, to be real property in Florida, 
and also any interest in such real property. 
Leases are no longer included; mortgages, 
because they technically are not interests in 
real property, now are defined separately. 

“ Mortgage” is defined as a mortgage on 
real property situated in Florida, except a 
mortgage owned by a financial institution. 

“Financial Institution” is an entity which 
does not have all—but does have some—of 
the obligations imposed on other entities 
under the RICO statutory scheme. Quali- 
fying as a financial institution are: 

(a) a bank, banking organization or 
savings association;!4 

(b) an insurance company, trust com- 
pany, credit union or industrial savings 
bank, licensed or regulated by an agency of 
any state of the United States; 

(c) any person licensed under Chapter 
494 (mortgage brokerage). 

A financial institution which only holds 
a mortgage but owns no real property need 
not appoint a registered agent or have a 
registered office in Florida under new 
§607.325. Further, a financial institution 
subpoenaed by the DLA need not provide 
all of the information required of other 
entities. 


Filing Requirements 

On or before June 30, 1985, or within 30 
days of receipt of a prior demand from the 
DLA, each Florida corporation, foreign 
corporation, and ABO which owns real 
property or a mortgage or transacts busi- 
ness in Florida must designate a registered 
agent and registered office in the state 
under §607.325. Thus, under RICO, any 
corporation, whether established under 


the laws of Florida, California, Germany, 
or any other place, and any partnership, 
trust or other entity coming under the 
definition of ABO, must designate a 
Florida registered office and agent if it 
owns real property or a mortgage, or if it 
transacts business in Florida. 

A corporation which designates (or 
which previously has designated) a regis- 
tered office and agent under §607.034 or 
§607.324'S need not file any additional 
designation, provided the registered agent 
files its acceptance of obligations under the 
new §607.325.!6 The Secretary of State’s 
office is understood to be adding a provi- 
sion to the standard forms for §607.034 
and §607.324 filings, so that agents accept- 
ing designation thereon automatically will 
be accepting obligations under §607.325. 
Users of previously existing forms should 
add appropriate wording, so that no addi- 
tional registered agent acceptances need be 
filed in the future. The Secretary of State’s 
office also is preparing another form to be 
used by entities which do not file under 
§607.034 or §607.324. Once such designa- 
tion is made and the agent accepts its 
designation, no further RICO filings are 
required unless the agent or office is 
changed. Apparently, the Secretary of 
State’s office does not intend to establish a 
separate form by which existing registered 
agents can accept the §607.325 obliga- 
tions.!7 

Any entity which does not comply with 
RICO filing requirements is subject to a 
penalty of $500 a year, which penalty is 
forgiven upon subsequent compliance. If, 
however, the DLA must apply in circuit 
court for an order directing compliance, 
the penalties become much more severe. In 
connection with such action, the DLA may 
file a lis pendens against real property 
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owned by the defendant. Once an order is 
obtained, failure to comply can result ina 
fine of $1,000 per day, which becomes a 
judgment lien when a certified copy of the 
order is recorded in a county in which real 
property owned by the defendant is lo- 
cated. In addition, any entity which does 
not comply with the registered agent and 
office requirements cannot defend against 
any action instituted by the DLA or other 
agency of the state until such requirements 
are met. 

In order to protect foreign entities from 
inadvertent exposure to, inter alia, (a) 
Florida corporate income tax; (b) civil 
jurisdiction outside RICO; or (c) require- 
ments to obtain authorization to transact 
business in Florida, specific provision is 
made that designation of a registered agent 
and registered office for RICO purposes 
does not mean the entity actually is doing 
business in Florida. 

The alien annual report requirement of 
§692.05 is repealed. The new RICO filing is 
to be made only once, unless the designated 
registered agent or registered office is 
changed; no annual report requirements 
are imposed by the new legislation. 


Information Upon Subpoena 

If the DLA suspects that criminal ele- 
ments are involved in the ownership and 
control of any of the entities required to 
designate an agent and office under 
§607.325, it now has the means to obtain 
information about such ownership by 
subpoena served on the RICO registered 
agent. Within 30 days of the receipt of such 
subpoena by the agent the entity must 
produce, either through the agent or 
another designated representative: 

(a) true copies of documents evidencing 
the legal existence of the entity, including 
the articles of incorporation and any 
amendments thereto, or their legal equiva- 
lent; 

(b) the names and addresses of each 
current officer and director or each person 
holding an equivalent position; 

(c) the names and addresses of all prior 
officers, directors and equivalent persons, 
fora period not to exceed the previous five 
years; 

(d) the names and addresses of each 
current shareholder, “equivalent equitable 
owner” and “ultimate equitable owner,” 
limited, however, to the 100 such persons 
or entities who own the largest number of 
shares of stock (or equivalent ownership); 

(e) the names and addresses of the per- 
sons described in (d) for the 12-month 
period immediately preceding the subpoe- 


na; and 

(f) the names and addresses of the per- 
sons who provided the above information 
to the designated agent or representative. 


The shareholder (or equivalent) infor- 
mation described in subparagraphs (d) and 
(e) is not required of (i) financial institu- 
tions; (ii) any entity whose securities are 
registered under §12, Securities Exchange 
Act of 1934,!8 provided the entity files the 
reports required under §13 of the Act; or 
(iii) an entity whose securities are regularly 
traded on an established securities market 
in the United States, or one outside the 
United States if it is designated bya DLA 
rule. These exceptions are designed to 
prevent unnecessary reporting by entities 
for which the information is already of 
public record. 


If an entity does not comply with the 
subpoena described herein, the DLA may 
file a lis pendens against real property 
owned by the entity in connection with an 
action for an order compelling compliance. 
Failure to comply with the order and 
subpoena can result in a fine of $1,000 per 
day, which becomes a judgment lien when 
a certified copy of the order is recorded ina 


county in which real property owned by 
the entity is located. Providing false infor- 
mation pursuant to such a subpoena is a 
third degree felony. 


Confidentiality 

The new law addresses in three ways the 
issue of foreign investors’ expectations of 
confidentiality in investments. First, no 
person is required to be made privy to 
information concerning confidential own- 
ership information regarding an ABO 
unless and until a subpoena is served on the 
Florida registered agent. The study com- 
mission considered a proposal that the 
Florida registered agent be required to 
have such information in its possession, 
but rejected this concept as unnecessary, 
discouraging to foreign investors, and 
capable of abuse by private parties. Florida 
corporations remain subject to the require- 
ments of Florida law concerning prepara- 
tion and maintenance of shareholder 
records.!9 

Second, if the DLA has reason to inves- 
tigate an organization, the subpoenaed 
organization can choose to have the in- 
formation about it revealed either by its 
registered agent or, if it does not desire that 
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the registered agent be privy to such infor- 
mation, can send another designated rep- 
resentative to make the disclosure. Third, 
information provided and records and 
transcripts of testimony obtained by the 
DLA pursuant to the new legislation are 
confidential and are protected from public 
record status under Ch. 119. Limited dis- 
closures are permitted in connection with 
investigations or criminal proceedings, but 
only on approval by the Attorney General. 
All parties who receive any information 
pursuant to such disclosure are required to 
maintain full confidentiality. Willful dis- 
closure of such information in violation of 
the statute is a felony of the third degree. 
Courts are authorized to seal portions of 
records dealing with confidential informa- 
tion in the course of any judicial pro- 
ceeding. 


Registered Agent Liability Limited 

Because a principal may fail to keep the 
registered agent informed of the principal’s 
current address, a registered agent is given 
statutory protection from liability for 
failure to notify the principal of a RICO 
subpoena pursuant to §607.325. The agent’s 
sole obligation is to send timely written 
notice to the principal’s last known address 
by first class domestic mail or international 
airmail, postage prepaid. If the principal 
desires greater efforts on the part of the 
registered agent, the standard of care 
should be established by contract. This 
relief provision does not apply to non- 
RICO duties of a registered agent. 

The appointment of an attorney, ac- 
countant, or spouse designated as a regis- 
tered agent or a designated representative 
of an organization is deemed to waive any 
privilege between the principal and such 
agent or representative with respect to the 
information required to be produced pur- 
suant to a subpoena under the new legisla- 
tion. The waiver of the privilege is limited 
strictly to the State of Florida, its agencies, 
or subdivisions. 


New §895 Lien 

New §895.05(12) now authorizes the 
DLA to apply ex parte to the criminal 
division of the circuit court and, upon a 
showing of probable cause “to believe that 
the property was used in the course of, and 
intended for use in the course of, derived 
from, or realized through conduct in viola- 
tion of the provisions of F.S. 895.01- 
895.05,” obtain an order authorizing the 
filing of a legal lien notice against real 
property in advance of the institution of 
civil proceedings under RICO. The owner 


of the property is to be notified after filing 
of the lien notice, and afforded an oppor- 
tunity to challenge the lien. The court is 
authorized to discharge a lien upon finding 
that there was no probable cause for the 
issuance of the lien, or upon a finding by 
the court that the owner did not know nor 
reasonably should have known that his 
property was being used in the course of, or 
otherwise connected with, conduct in vio- 
lation of the RICO statute. These liens are 
limited to 90-days duration, which may be 
extended by the court for good cause for an 
additional 90 days. 

Subsection 895.06(2) now allows an in- 
vestigative agency to apply to the circuit 
court for an order directing that a person 
or anentity subject toa RICO civil investi- 
gative subpoena not disclose the existence 


of the subpoena to anyone else (except the 
subpoenaed party’s attorney) for a period 
of 90 days, which time may be extended by 
the court for cause. To obtain such an 
order, the investigative agency must show 
the court that there are sufficient factual 
grounds reasonably to indicate a RICO 
violation, that the documents or testimony 
sought are reasonably calculated to lead to 
the discovery of admissible evidence, and 
that facts indicate the disclosure of the 
subpoena would hamper or impede the 
investigation or result in a flight from 
prosecution. 
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not be divested of title mere/y for failure to 

designate a registered agent and registered 


Who registers 
property” in Florida 


Type of filing 
filings; annual 


Information in filing 
agent/ office 
“Real property” 


Penalties: 
Inability to sue or 
defend: 


Title in real prop- 


erty affected: 


property 


Ch. 895 liens 


Monetary 


Criminal 


Confidentiality 


Comparison of 1984 RICO Legislation with Old RICO 
Old RICO Act 


“Alien Corporation” owning “real 


Separate from other corporate 


Officers, directors, registered 


Included mortgages and leases 


If filing incorrect, unable to sue or 
defend in courts of state 


If filing incorrect, not entitled to 
own, purchase or convey real 


1984 RICO Legislation 


Corporation, foreign corporation 
or “alien business organization” 
owning interest in real property 
or mortgage on real property, or 
transacting business, in Florida 


To be included in filing under 
607.034 or 607.037, if applicable; 
one time, unless change agent or 
office 


Registered agent/ office 


Leases and mortgages not includ- 
ed; mortgages separately defined 


Until filing made, unable to de- 
fend against action by DLA/ other 
state agency 


Lis pendens: by DLA 

(a) re: action directing appoint- 
ment of registered office and 
agent 

(b) re: to compel compliance with 
request for additional informa- 
tion; 

Judgment lien, if certified copy of 
order recorded in county 


Additional lien under 895.05(12) 
(a) through criminal division, cir- 
cuit court, upon showing of prob- 
able cause 


$500/ yr if registration not made 
$1000/ day if fail to comply with 
court order to designate agent/ 
officer 

$1000 day if fail to respond to 
subpoena 


Third degree felony: providing 
false information pursuant to 
subpoena 


Specific protections 
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office in Florida. In contrast to former 
§692.05, which operated on a title basis 
and appeared automatically to divest “alien 
corporations” of their ownership of real 
property (as formerly defined), the current 
statute operates on a lien basis. Under 
§607.325 the DLA may file a lis pendens 
against real property only in connection 
with a designated civil proceeding, (a) if the 
entity fails to designate an agent and office; 
or (b) if the entity fails to comply with a 
subpoena. Only if, as a result of the 
proceeding, the DLA obtains an order for 
compliance, with statutory penalties, can it 
obtain a judgment lien which encumbers 
real property and which can be executed 
on and foreclosed in the same manner as 
any other judgment lien. Paralleling the 
procedure for other types of judgment 
liens, a lien under §607.325 is effective only 
when and if a certified copy of the order is 
recorded in the public records of a county 
where real property is located. Therefore, 
under §607.325 and as well as under 
§895.05, anyone searching the public 
records of a county can readily determine if 
particular real property in the county is 
encumbered by a RICO-related lien; there 
is no uncertainty whether title to real 
property is encumbered or impaired by any 
matter relating to the RICO statutes.2” 

There is no longer any question under 
RICO about the effectiveness or validity of 
instruments executed, delivered, and re- 
corded prior to July 1, 1984. The new 
legislation validates “deeds and other in- 
struments relating to conveyance, transfer 
or divestment of title or interest in real 
property” which were previously made in 
favor of or by an “alien corporation” from 
September 1, 1981 (the critical date under 
the prior, title-impairing legislation), 
through the effective date of the current 
legislation, “which would otherwise be 
valid” except for noncompliance by the 
“alien corporation” with the requirements 
of former §692.05. The only exceptions are 
that (a) any actions commenced under 
Chapter 895 prior to July I, 1984 are not 
affected; and (b) any rights or defenses 
asserted prior to July 1, 1984, in any civil 
action in whicha lis pendens was filed prior 
to July 1, 1984, are not impaired. There- 
fore, for example: 


1. A 1982 deed, which lacked two wit- 
nesses, from Florida Corporation to Neth- 
erlands Antilles Corporation, which did 
not make its RICO filings, is validated as 
to Netherlands Antilles corporation’s abil- 
ity to take title, but not as to lack of 
execution by two witnesses. 

2. If a Canadian corporate mortgagee, 


which never made a RICO filing, attempted 
to foreclose a 1982 mortgage and filed a lis 
pendens in January 1984, (a) after July 1, 
1984, the mortgagor cannot assert a defense 
of RICO noncompliance by the mortgagee; 
but (b) such defense is not impaired by the 
new legislation if it was asserted prior to 
July 1, 1984. 

Therefore, although vestiges of §692.05 
remain, the only situations in which title 
now can be affected under former §692.05 
are readily discoverable by a search of the 
public records. 


Conclusion 

The Florida Legislature has chosen a 
narrow and well-targeted solution to a 
complex problem. The DLA now has the 
ability to require a suspect organization to 
reveal information about indirect owner- 
ship of real property in Florida with the 
sanction of a lien against property and 
other statutory penalties for noncompli- 
ance. The great majority of foreigners 
investing in the state will not find them- 
selves unduly burdened by this legislation, 
since the only requirement imposed is the 
duty to appoint a registered agent. Because 
many foreign investors in Florida already 
utilize qualified foreign corporations or 


Florida corporations to own Florida real 
estate, the requisite registered agents al- 
ready are appointed (subject to acceptance 
of the obligations of §607.325) and the new 
legislation adds no additional burden. 
Through the repeal of §692.05, the amount 
of paperwork required of foreign corpora- 
tions investing in Florida has been reduced, 
since the duplicative alien annual report 
will no longer be required. 


Another positive aspect of the legislation 
is the removal of the xenophobic overtones 
of §692.05 and the 1983 proposals, which 
aimed only at foreign investment. The new 
law still affects primarily investments with 
a modicum of foreign ownership, but the 
basic thrust of the legislation departs from 
the previous strict focus on “alien corpo- 
rations.” 


The legislative process highlighted the 
continuing lack of reliable information 
concerning the amount, nature and impact 
of foreign investment in Florida real estate. 
Reliable information must be developed 
through the Florida Department of Com- 
merce or other sources, so that future 
Florida legislative proposals affecting for- 
eign investment can pay proper regard to 
the import of such investment. BJ 
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'FLa. Stat. Ch. 895 (Racketeer Influenced 
and Corrupt Organization Act). All statutory 
references herein, including references to chap- 
ters or sections, are references to the Florida 
Statutes, except as otherwise noted. 

2Ch. 607. 

‘Fla. Laws Ch. 77-334 (formerly §943.46, ef 
seq.). 

‘Included were trusts established under 
§689.07 or §689.071 under which a trustee held 
legal or record title to real property, or any other 
arrangement under which a person held legal or 
record title to real property in which any other 
person had a beneficial interest. §895.02(10). 

SGovernor’s Advisory Committee on Secret 
Land Trusts. 

6The reports required disclosure of the name 
and address of the corporation, the names and 
addresses of its officers and directors or equiva- 
lents, the name of the registered agent, and the 
address of the registered office in Florida. 
Registered agents for foreign organizations fre- 
quently have little or no reliable knowledge 
concerning the ownership of the organization, a 
point which was properly considered by the 1984 
legislation. Further, an alien corporation of 
questionable character, desiring to comply with 
RICO but not desiring to reveal any significant 
information, could have named as its officers 
and directors persons who were unknown to law 
enforcement officials, and who resided outside 
the jurisdiction of the United States. Through 
powers of attorney and other devices, control of 
such an organization could remain in the hands 
of the real party in interest, whose name would 


never appear on the form. 

7 See A CATECHISM OF CHRISTIAN DOCTRINE 
(a/k/a the “Baltimore Catechism”), Benziger 
Brothers, New York, New York 1885, at 307-308. 

at 19. 

Even a short term lease of an office by a 
foreign corporation was sufficient to require 
RICO compliance under §692.05. Section 
895.02(a), which apparently was the source of 
the §692.05 definition of “real property,” unfor- 
tunately continues unamended. 

Prior to 1976, former §613.01 required 
every foreign corporation acquiring real estate 
in Florida to qualify to do business in the state; a 
simple reenactment of §613.01 would have en- 
abled law enforcement officials to obtain through 
one filing the same information about alien 
corporations as they obtained through the 
duplicative requirements of §692.05. In addition, 
reenactment of §613.01 would have avoided the 
title difficulties caused by §692.05, because 
§613.01 had provided that “no violation of this 
chapter shall affect the title to property thus 
acquired, held or disposed of in violation of the 
provisions hereof.” 

"There still is no reliable evidence of the 
amount of foreign investment in Florida real 
estate. The House Commerce staff study in 
connection with the 1983 legislative proposals 
estimated that foreigners invested over $1 billion 
dollars a year in Florida. 

12 The Attorney General’s Study Commission 
on Money Laundering. The full name of the 
study commission highlighted a continuing 
source of debate among various committee 


Jonathan H. (Jason) Warner is a 
member of the board of directors of 
Greenberg, Traurig, Askew, Hoffman, 
Lipoff, Rosen & Quentel, P.A., 
Miami. He received his B.A. with 
honors in 1968 from Louisiana State 
University and his J.D. in 1971 from 
Columbia University School of Law, 
where he was managing editor of the 
Columbia Journal of Transnational 
Law. Warner is former vice chairman 
of the Foreign Tax Committee of the 
Bar’s Tax Section, current chairman 
for special projects for the section, 
and cochairman of the International 
Center, Florida Investment Com- 
mittee. 


Julie A.S. Williamson is an attorney 


with Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Rosen & Quentel, 
P.A., Miami. She received her B.A.in 
1966 from Stanford University, where 
she was a National Merit Scholar and 
California State Scholar. She gradu- 
ated in 1977 from Fordham University 
School of Law witha J.D. Williamson 
is chairman of the Mortgage Law 
Committee and executive council 
member of the Bar’s Real Property, 
Probate and Trust Law Section. She 
was a member of the Special Advisory 
Committee to the Attorney General 
on Title Aspects of RICO Legislation. 
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members as to the nature of the problem under 
discussion. While reinvestment of criminal prof- 
its in Florida real estate unquestionably consti- 
tutes a form of money laundering, and there is 
no dispute that some degree of such reinvestment 
exists, the study commission was presented no 
evidence of the quantity of reinvestment, other 
than a few scattered examples. Most evidence 
presented on the point concerned techniques for 
exporting cash from the United States. Although 
the amount of reinvestment would seem critical 
to law enforcement’s case in asking for the 
legislative remedy, the study commission essen- 
tially stipulated that the problem existed and 
focused on the solution. 

13The statute fails to clarify whether the 10 
percent figure applies to value, voting control or 
both. 

14 As defined in §220.62. 

'SSection 607.034 provides for the appoint- 
ment of a registered agent by Florida corpora- 
tions. Section 607.324 provides the same for a 
foreign corporation which is authorized to 
transact business in Florida. 

16 Although the new statute refers in several 
places to the obligations of §607.325, the only 
obligation imposed by that section is notification 
in the event of subpoena, and indirect obliga- 
tions imposed on any registered agent under the 
Florida Statutes. 

' The 1985 annual report may be appropriate 
for this purpose, with the existing registered 
agent signing the form after adding language 
signifying acceptance of the §607.325 obliga- 
tions. 

§§78a-/8kk. 

Section 607.157 requires each Florida cor- 
poration to keep at its registered office or 
principal place of business, or at the office of its 
transfer agent or registrar, a record of its 
shareholders, with the names and addresses of 
all shareholders. The records may be in written 
form or any other form capable of being con- 
verted into written form within a reasonable 
time. Provision is made for inspection of the 
records by shareholders. However, the Florida 
General Corporation Act does not define what 
constitutes a corporation’s principal place of 
business, nor require that such principal place of 
business be in Florida. Thus a corporation 
theoretically could comply with the statute by 
keeping its shareholder records in Timbuktu by 
so designating its principal office. Section 
607.091 requires that a shareholders’ list, with 
shareholders’ names and addresses, be prepared 
at least 10 days before each meeting of share- 
holders. The list must be kept on file at the 
corporation’s registered: office, at the corpora- 
tion’s principal place of business, or at the office 
of the transfer agent or registrar, and must be 
open to inspection by shareholders. The list 
must also be produced and kept open at the 
shareholders’ meeting. This section does not 
apply to corporations having fewer than 
six shareholders and is subject to the same 
potential principal office abuse as §607.157. The 
RICO amendments apply in full to Florida 
corporations without any degree of foreign 
ownership, and thus provide the DLA a more 
efficient route to obtain such disclosures about 
purely domestic corporations. 

2» Both names and legal descriptions must be 
searched; liens and trustee obligations can arise 
under both Ch. 607 and Ch. 895, and, under Ch. 
895, mortgagees and leaseholds can be affected, 
as well as real property. 
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The Landlord’s Warranty 
Habitability: 


bai 


A Plea for Statutory Reform 


by John J. Boyle 


This article analyzes the residential landlord’s maintenance duties: known 
collectively as the warranty of habitability. It traces the history of that 
warranty, criticizes prevailing notions about it, and offers a proposal to our 
legislature for reforming the warranty, which is the core of the Florida 


ollowing the Norman Conquest 

of England in 1066, the land of 

the realm was divided into great 
farming estates, each ruled by a military 
governor or demesne lord. The common 
man lived and labored on these “manors” 
under a social system somewhat akin to a 
farming commune in a present-day Com- 
munist country. He held a tenuous right to 
the meager produce of a small plot of land 
on the manor, but his main productive 
labors were spent on the overlord’s land 
under the demanding supervision of the 
lord’s overseer. Upheavals such as the 
Peasants’ Revolt of 1381 indicate that the 
use of land was part and parcel of the abuse 
of labor practices, with little hope of redress 


Residential Landlord and Tenant Act (F.S. Ch. 83, Part II). 


from the law. The Black Death of 1348 
decimated the plentiful supply of farm 
laborers so severely that the survivors of 
that one-year plague found themselves in 
possession of collective bargaining power. 
They obtained a major concession by the 
year 1500 in the creation of a new social 
institution, the landlord/tenant relation- 
ship. The new lord’s chief duty was a 
negative one: to keep his overseer away 
from the premises while the tenant had the 
right to occupy and farm the land. This was 
the landlord’s Covenant of Quiet Enjoy- 
ment.! 

The new arrangement was popular, and 
by the year 1587, Lord Coke could pro- 
nounce, “[F]Jor the most part, every man is 
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a lessor ora lessee.”? By 1684, the Covenant 
of Quiet Enjoyment was interpreted to 
protect not only the tenant’s actual occu- 
pancy of the leasehold, but also his benefi- 
cial use of the premises as well.3 

Since agriculture was the most important 
form of industry down to the period of the 
Industrial Revolution, it is not surprising 
that the residential landlord/tenant rela- 
tionship did not begin to develop until the 
19th century.4 The new industrial tenant 
performed his occupational labors outside 
the leasehold premises, and he looked to 
his landlord, not for the benevolent laissez 
faire so essential from the farm landlord, 
but for all the appointments and appurte- 
nances of modern housing. 


SN 


Tenants demanded a reappraisal of the 
landlord’s Covenant of Quiet Enjoyment, 
and the common law responded to the 
social change with typical ingenuity. In 
1825 an English court held that such a 
serious circumstance as a structural defect 
in a leased building would justify the 
tenant’s abandonment of the lease, “on the 
ground of his having had no beneficial use 
and occupation of the premises.” (Empha- 
sis added).5 This case concerned the rental 
of a house in London, and it is historically 
significant because with a small step in 
logic, the landlord’s Covenant of Quiet 
Enjoyment underwent a substantial trans- 
formation. From a purely negative cove- 
nant of noninterference, it changed into an 
affirmative duty. Henceforth the landlord 
would be held to permit no depreciation of 
the premises that might interfere with the 
tenant’s beneficial enjoyment of his estate. 
The landlord’s Covenant of Quiet Enjoy- 
ment now carried with it an affirmative 
duty to see to structural repairs of the 
leased premises. 

Once established, the new concept was 
soon expanded. In Collins v. Barrow, 174 
Eng. Rep. 38 (1831), a tenant was held 


justified in abandoning leased dwellings 
that suffered from lack of proper drainage. 
In Smith v. Marrable, 152 Eng. Rep. 693 
(1843), the tenants entered into a six-week 
lease for a furnished house. The following 
day they abandoned possession of the 
house because it was “infested with bugs.” 
The tenant prevailed on the court’s instruc- 
tion that “in point of law every house must 
be taken to be let upon the implied condi- 
tion that there was nothing about it so 
noxious as to render it uninhabitable.” 

In Hart v. Windsor, 152 Eng. Rep. 1114 
(1843), the tenant abandoned a messuage 
(a house and garden), “for and by reason of 
the same being greatly infested, swarmed, 
and overrun with noxious, stinking, and 
nasty insects, called bugs. . . .” The court 
ruled in favor of the landlord, saying that 
the new warranty of fitness for habitability 
should apply only to a ready-furnished 
house, and would not be extended to any 
leasehold where husbandry was involved. 
In the parlance of the day, a distinction was 
drawn between a commercial tenancy (that 
is, a tenancy involving agricultural use) and 
a residential tenancy. 

The inference of a warranty of habitabil- 
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ity from the residential landlord/tenant 
relationship enjoyed continued develop- 
ment in England. The Housing Act of 1925, 
§1, provided that if the rent for a dwelling 
does not exceed 40 pounds in London, 
there shall be implied in the lease of every 
residence a warranty of habitability. 


The Pure Contract Theory 

American courts found themselves labor- 
ing under a truncated version of the 
common law and were unable to accept the 
fluid development of that process after the 
Revolution. They were frozen into the 
law’s view of the landlord / tenant relation- 
ship as of 1776: a contract for primitive 
farming. Jamming the modern urban 
sprawl into a procrustean bed of colonial 
law produced some ludicrous decisions. In 
Graves v. Berdan, 26 N.Y. 498 (1863), a 
residential tenant was held liable for rent 
that continued to accrue on his apartment 
after the tenement house had burned down. 
This rigidity in dealing with the plight of 
modern urban tenants spawned in reaction 
a revolution which erupted in 1970 with the 
proclamation of the Pure Contract Theory 
of Leasing. 

In Javins v. First National Realty Corp., 
428 F.2d 1071 (D.C. Cir. 1970), the court 
proclaimed a revolution in landlord/ tenant 
law. Decrying not the shortcomings of 
some particular court decisions of the 
relatively recent past, but the “rigid doc- 
trines” of the common law in general, the 
decision announced a “novel” concept: a 
warranty of habitability. Without even an 
oblique acknowledgement that the com- 
mon law had smoothly adjusted to social 
change over a hundred years before, the 
court rejected all common law precedent 
and abruptly opted for the civil law view 
which holds that the landlord/ tenant rela- 
tionship is a pure contract with no real 
property aspects. 

The argument in Javins begins with the 
assertion that the common law regarded a 
lease as a conveyance of real property, not 
a contract. 

Since, in traditional analysis, a lease was the 
conveyance of an interest in land, courts have 
usually utilized the special rules governing real 


property transactions to resolve controversies 
involving leases. Javins, at 1074. 


Traditional real property concepts, such 
as the doctrine prohibiting a tenant from 
committing waste, were said to have been 
rigidly applied by the common law to 
burden the tenant, not the landlord, with 
the maintenance of residential premises. 
But, the argument goes, the modern tene- 
ment dweller has no interest in the land 


subtending his urban space; rather, he 
seeks from his landlord only a package of 
“goods and services” which includes the 
maintenance standards set out in applicable 
building, housing, and health codes. Since 
the urban landlord actually sells housing 
rights as a merchant, the modern residential 
lease should be regarded as a pure com- 
mercial contract with no real property 
aspects—a view represented by the civil law 
and purportedly far superior to the com- 
mon law. 


The civil law has always viewed the lease as a 
contract, and in our judgment that perspective 
has proved superior to that of the common law. 

In our judgment the trend toward treating 
leases as contracts is wise and well considered. 

The decision argued that a fresh ap- 
proach should be made to analyzing leases, 
looking for precedent to consumer protec- 
tion cases that emphasize contractual war- 
ranties: in this case, an implied warranty of 
the habitability of the residential premises. 

The rigid doctrines of real property law have 
tended to inhibit the application of implied 
warranties to transactions involving real estate. 

Our approach to the common law of landlord 
and tenant ought to be aided by principles 
derived from . . . consumer protection cases. . . . 
The landlord sells housing as a commercial 
businessman. ... 

The Legal Services Corporation figured 
prominently in the research and argument 
of Javins. That organization also authored 
a codification that became the Uniform 
Residential Landlord and Tenant Act of 
1972, which has been adopted wholesale or 
with only slight modifications in many 
states. Florida’s Law Revision Council 
studied the uniform act and did a consider- 
able redraft of it, presenting the legislature 
with a code that was enacted in 1973 as the 
Florida Residential Landlord and Tenant 
Act (F.S. Chapter 83, Part II). The lynchpin 
of Florida’s Residential Act is F.S. §83.51: 
the Landlord’s Obligation to Maintain 
Premises, which the Supreme Court has 
called the Florida landlord’s statutory 
warranty of habitability.6 That statute 
declares that at all times during the tenancy, 
the landlord shall comply with the re- 
quirements of applicable building, housing, 
and health codes. 


Criticism 

While the Javins decision must be 
credited with galvanizing American juris- 
dictions into recognizing the distinction 
between a residential and a commercial 
tenancy, its foundational theory has 
spawned bizarre results. The thrust of the 
Javins decision was to sweep aside all real 
property aspects of the landlord’s rever- 


sionary interest, and to allow the tenant to 
raise purely contractual defenses in a land- 
lord’s summary eviction proceeding. 
Abolishing real property concepts in the 
landlord/tenant relationship was thought 
necessary to pave the way for the “new” 
doctrine of the warranty of habitability. 
The Pure Contract Theory, as it evolved 
from Javins, was very much broader in 
implication than the mere imposition of 
maintenance duties on the landlord. In the 
related cases of Edwards v. Habib, 397 
F.2d 687 (D.C. Cir. 1968), and Robinson v. 
Diamond Housing Corp., 463 F.2d 853 
(D.C. Cir. 1972), the Pure Contract Theory 
was used by the Javins court, in effect, to 
confiscate the landlord’s reversionary in- 


The basic difficulty with Javins 
was that it failed to come to grips 
with the thorny problem of 
maintenance standards. 


terest. Traditionally, the tenant was estop- 
ped to deny the landlord’s title, which 
vested in present possession upon the ex- 
piration of the tenant’s leasehold estate.’ 
However, with the landlord’s interest 
reduced to pure contract, the tenant was 
free to assert lack of proper maintenance as 
a ground to remain in possession of the 
premises after the expiration of his lease at 
a fixed rent under a concept called “retalia- 
tory eviction,” which was recently adopted 
in modified form with the enactment of 
F.S. §83.64 (1983). 

The pretext for abolishing the common 
law view of the landlord/tenant relation- 
ship in Javins was the notion that the 
common law regarded a lease as a convey- 
ance of real property, not a contract. The 
court’s view of the common law in this 
respect was simply not historically accurate. 
In fact, a lease at common law was defined 
as: 

[a] contract for the possession of lands or 
tenements for some determinate period; and it 
takes place where a man letteth them to another 
for the term of a certain number of years, agreed 


upon between the lessor and the lessee, and the 
lessee enters thereon. (Emphasis added).® 


THE FLORIDA BAR JOURNAL/OCTOBER 1984 


Lord Coke stated that, “[I]n every lease 
for years there is a contract between the 
lessor and lessee. . . .“? The court in Javins 
not only failed to understand that the 
common law considered a lease to be both 
a contract and a conveyance, it failed to 
appreciate that the common law lease had 
been evolving for generations from a unii- 
lateral to a bilateral contract, steadiiy 
imposing more executory duties upon the 
landlord through expansion of the real 
property concept of the landlord’s Cove- 
nant of Quiet Enjoyment. 

The purported abolition of 500 years of 
consistent precedent did nothing to enhance 
the jurisprudential logic of the Javins deci- 
sion, either from the landlord’s or the 
tenant’s view. In Javins, for exampie, the 
court uttered the remarkable pronounce- 
ment that a tenant who dwells in an 
apartment on the third floor of an apart- 
ment house has little interest in the land 40 
feet below, but seeks merely a “package of 
goods and services” from his landlord. It 
may be wondered how this consumer with 
no interest in the humus layer would find 
protection according to the theory of 
Javins when his package of goods and 
services is swept away in eminent domain 
for a new expressway. Surely if there are 
henceforth to be no real property aspects to 
the landlord/tenant relationship, it is not 
necessary to compensate the modern urban 
tenant for the taking of his leasehold 
estate.!0 


Florida fortunately has had no difficulty 
rejecting the Pure Contract Theory. The 
Fifth District Court of Appeal ruled: “[T]Jhe 
lease of a real estate lot is not a ‘co=:umer 
transaction’. ...”!! Nevertheless, the 1awed 
reasoning of the Javins decision still infects 
the Florida statutory scheme. The basic 
difficulty with Javins, apart from its 
abundant historical inaccuracies, was that 
it failed to come to grips with the thorny 
problem of maintenance standards. It is 
one thing to say that a landlord has not 
done his part in maintaining an apartment 
building and therefore should be punished; 
it is quite another (but indispensable) thing 
to set forth what “his part” is and who shall 
determine it. All the Javins court said in 
this respect was the following: “We there- 
fore hold that the Housing Regulations 
imply a warranty of habitability, measured 
by the standards which they set out, into 
leases of all housing that they cover.” 
Javins, at 1082. (Emphasis added). 

F.S. §83.51 similarly avoids the crucial 
issues of specifying the landlord’s duties 
and of deciding who shall determine com- 
pliance. It declares simply in subsection | 
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that the warranty of habitability is deter- 
mined by “the requirements of applicable 
building, housing, and health codes.” It 
may be argued that the legislature defined 
some guidelines for noncode areas (if there 
are any) in subsection (1)(b), but subsection 
3 clearly states that applicable codes are to 
govern over any contrary legislative policy. 
F.S. §83.43 gives this definition of codes: 


“Building, housing, and health codes” means 
any law, ordinance, or governmental regulation 
concerning health, safety, sanitation or fitness 
for habitation, or the construction, maintenance, 
operation, occupancy, use, or appearance, of 
any dwelling unit. 


The warranty of habitability has teeth, 
for an aggrieved tenant may rescind the 
lease [F.S. §83.56(1)] or may remain in 
possession and withhold his reni [F.S. 
§83.60(1)]. Because the noncomplying 
landlord faces serious consequences for his 
breach of the warranty of habitability, it is 
necessary to examine the standards to 
which he must hue according to “applicable 
building, housing, and health codes.” 

Concerning the operation of rental 
property, the Department of Legal Affairs, 
in Ch. 2-11 of its agency regulations, has 


declared it to be an unfair and deceptive 
trade practice for the landlord to fail to 
comply with the notice requirements con- 
cerning security deposits. The landlord’s 
failure to comply with the intricacies of 
F.S. §83.49 —Deposit Money—a section 
so inscrutable that the legislature revises it 
every session, will result in a breach of the 
warranty of habitability. 

The County Commission of Broward 
County has its own solution to the security 
deposit question. By Ordinance 79-95, 
Code of Broward County, it is a criminal 
offense for the landlord to fail to conduct a 
preliminary walk-through inspection of 
rental premises and a final walk-through 
inspection of rental premises, when he 
collects a security deposit from his tenant. 
A violation of that ordinance, or of Ch. 
2-11 of the above rules, by the landlord will 
allow the tenant in possession to withhold 
his rent until there is compliance. One 
might argue that the county commission 
has no power to be law-giver in a field 
preempted by the legislature, but F.S. 
§83.51 expressly abandons the power to 
regulate operation of rental housing to any 
agency that can wield it. 


It’s Here.... 


home. 


Bar. 


To: The Florida Bar Journal 
Tallahassee, FL 32301 


Please send me 


Name 


Each Bar member's copy of the annual directory issue 
(September) of The Florida Bar Journal will be mailed after 
Labor Day. Now is the time to order an extra copy for your 
office personnel or for use in your branch office and at 


Florida Bar members may order extra copies at half the 
commercial rate. Send $7.50 plus 5% sales tax for each one 
ordered. Checks should be made payable to The Florida 


Order Form 


copy(ies) of the Annual Directory issue of The 
Florida Bar Journal. | enclose a check for $. 


in payment. 


Firm 


Street Address 


Post Office Box 


City 


State 


Zip 


Allow two weeks for delivery. 


(Please type or print above information) 


512 


THE FLORIDA BAR JOURNAL/OCTOBER 1984 


Concerning the construction of rental 
property, F.S. §509.242(1)(f) defines an 
apartment house as a “public lodging 
establishment” and gives the Division of 
Hotels and Restaurants rulemaking au- 
thority over apartment houses. Those rules 
are to be found in 4 FAC, 63 et seq. Rule 
7C-3.01 requires all such establishments to 
furnish public restrooms, one for each sex, 
to furnish bedding and linens, to keep 
kitchen appliances clean, and to maintain 
all plumbing in good repair. It seems far- 
fetched that the division would use this rule 
to cite an apartment house owner for lack 
of public restrooms, or failure to furnish 
his tenants with linens, or failure to clean 
their stoves. But the division does take the 
position that a residential landlord is 
strictly responsible for the tenant’s abusive 
use of plumbing which results in a toilet 
stoppage. The landlord must free the stop- 
page admittedly caused by the tenant, and 
he must clean up the resultant mess. This 
administrative policy runs directly contrary 
to general negligence law, which holds the 
tenant liable for damage arising from oper- 
ation of a sewage system that is within his 
exclusive use.!2 

Concerning the fitness for habitation of 
a dwelling unit, Chapter 26 of the Code of 
the City of Miami sets out housing stan- 
dards. Section 26-26 provides as follows: 


Upon commencement of each occupancy, the 
owner of every dwelling unit which is let for 
occupancy, furnished, shall initially deliver to 
the occupant personal property constituting 
housekeeping equipment, which is operable, 
clean, safe and sanitary. 

Would a broom and mop fit this defini- 
tion? Would they suffice? How about an 
electric vacuum cleaner? Would it be 
required? In the Miami area a 50 percent 
yearly turnover in tenants is normal for an 
apartment house. A 100-unit landlord there 
might be well advised to have a relative in 
the vacuum cleaner business. 

Every local authority has a sanitary 
code. Ch. 26A of the Code of Metropolitan 
Dade County is typical. Section 26A-3(a), 
invests a Dade County health inspector 
with plenary powers to determine in his 
sole discretion what shall constitute a 
“sanitary nuisance” within the county. His 
determination is not subject to administra- 
tive review. This broad, unchanneled power 
is not without a purportedly saving safe- 
guard. Article VIII of the Code creates 
the Public Health Department, and 
§2-77(b)(3), thereof mandates that field 
inspectors shall be guided in their deter- 
mination of sanitary nuisances by “appro- 
priate rules and regulations promulgated 


: 

2 


by the [county] manager.” Alas, no such 
rules and regulations have ever been pub- 
lished or formulated. In all but a few areas, 
such as mosquito control and smoking in 
elevators, the field inspectors determine 
Sanitary nuisances at their whim and 
caprice. The author’s personal experience 
has been that a field inspector will cite a 
vegetable garden as a sanitary nuisance to 
quiet a chronically complaining neighbor. 

Concerning appearance of a dwelling 
unit, §9.05 of the Zoning Code of the City 
of Coral Gables provides, “All exterior 
masonry surfaces shall be stuccoed and 
painted. . . . All exterior coloring shall be 
approved by the Board of Architects.” 
According to §15-27 of the Code of Coral 
Gables, it shall be unlawful for the owner of 
any land to permit the grass thereon to 
reach a height of 12 inches or more. 

The foregoing listing of ordinances and 
governmental regulations is not meant to 
ridicule local administrative agencies. Ob- 
viously, those agencies must have discretion 
to carry out their functions. However, by 
virtue of F.S. §83.51 the sometimes vague 
and inconsistent decrees of a multitude of 
governing boards have been elevated to the 
status of general law with respect to the 
landlord’s warranty of habitability. There 
are now as many competing versions of 
that warranty as there are local jurisdictions 
in Florida. 

Some of the local decrees even supersede 
general law. In subsection 2 of F.S. §83.51 
the legislature details some common area 
maintenance duties for the landlord, and 
subsection 2(b) thereof provides that the 
landlord’s default in those common area 
maintenance obligations does not authorize 
the tenant to withhold rent. But subsection 
3 of the statute requires the landlord to 
follow local standards of common area 
maintenance if those standards are more 
stringent than those of the statute. Subsec- 
tion 3 therefore allows the tenant to with- 
hold rent if he is aggrieved by a dirty 
swimming pool, unmowed tree lawns, an 
inoperative sauna, an unapproved exterior 
building color, or a vegetable garden. 

Moreover, once cited for any local code 
violation, the landlord is virtually defense- 
less to contest the appropriateness of the 
citation. By virtue of F.S. §92.40 a certified 
copy of a citation of violation of any 
building, housing, or health code is admis- 
sible in evidence without the testimony of 
the charging officer. The landlord is left 
without the right to crossexamine his 
accusers, Or, as a practical matter, to 
defend against the citation. A tenant, for 
example, who discovers his Coral Gables 


landlord has just painted the exterior of the 
apartment house with a nonapproved color 
(in the opinion of the zoning inspector), 
may withhold his rent and may simply 
produce a certified copy of the inspector’s 
citation at trial. Pity the Dade County 
landlord who grows tomatoes in allegedly 
untidy rows at the rear of his owner- 
occupied quadriplex, or the Miami land- 
lord who neglected to furnish his tenant 
with a new Electrolux vacuum cleaner. If 
the inspector feels there is a code violation 
by the landlord and is willing to issue a 
citation, the tenant, for all practical pur- 
poses, is able to prove the violation in 


There are now as many 
competing versions of the 
landlord’s warranty of 
habitability as there are local 
jurisdictions in Florida. 


proceedings against the landlord by simply 
introducing a certified copy of the citation 
in court. 

When the proceedings are against the 
tenant, initiated by a landlord suing for 
wrongful holding-over after the expiration 
of the lease, the tenant’s facile proof of a 
code violation becomes the ultimate de- 
fense. For then the landlord’s very filing of 
the suit is said to constitute the tort of 
retaliatory conduct, for the commission of 
which tortious resort to the courts, the 
landlord may be denied his reversionary 
interest in the premises or may be penalized 
with a judgment for compensatory and 
punitive damages.!3 

The analysis presented here of F.S. 
§83.51 suggests that there are serious con- 
stitutional problems with the landlord’s 
warranty of habitability under Florida’s 
current statutory scheme, as indeed, there 
are. Article II, §3 of the Florida Constitu- 
tion prohibits the executive branch (admin- 
istrative agencies) of state government from 
exercising legislative powers. This section 
has been interpreted to allow the legislature 
to delegate the administration of policy to 
executive agencies. However, the legislature 
must determine specific guidelines defining 
that policy and may only leave it to the 
agency to “flesh out” legislative policy to 
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meet changing circumstances. It becomes 
then a judicial question as to whether the 
agency has acted in conformity with the 
guidelines. In other words, the adminis- 
tration of a legislative program may be 
delegated to an agency because of the 
complexities of modern society, but such 
administration must be pursuant to some 
minimal standards of fundamental policy 
decided upon by our elected representa- 
tives. When legislative standards are so 
vague that neither the courts nor the agency 
can determine whether agency action com- 
ports with the intent of the legislature, the 
agency usurps the powers of the legislative 
branch of government in violation of the 
constitution.'4 

Legislative delegation to an agency 
usually comes under constitutional attack 
when the standards for agency action are 
arguably vague. In the case of F.S. §83.51 
there are simply no standards at all. That 
section utterly abandons policy toa myriad 
of unidentified agencies, who are invited to 
determine standards for the landlord’s (and 
the tenant’s) behavior at their ungoverned 
discretion. The courts cannot measure 
agency action against a nonexistent legisla- 
tive policy. Indeed, in light of the eviden- 
tiary permissiveness embodied in F-:S. 
§92.40 the courts do not even have the 
opportunity to review the correctness of 
agency action. 


Proposal 

Since F.S. §83.51 is the foundation of the 
Florida Residential Landlord and Tenant 
Act, the legislature must act promptly to 
articulate specific, statewide standards for 
the landlord’s warranty of habitability. The 
legislature should then consider delegating 
the administration of that policy to a state 
agency, such as the Division of Hotels and 
Restaurants, which under existing law has 
jurisdiction over conflicts between land- 
lords and tenants only where security 
deposits are involved. (F.S. §83.49(8)) That 
agency would be required to comply with 
the Administrative Procedure Act, adopt- 
ing rules at public hearings, with such rules 
applying uniformly throughout the state 
and being subject to judicial review. 

The division should be given power to 
initiate administrative proceedings against 
a noncomplying landlord. It is likely that 
such power will be more productive in 
forcing compliance with the standards of 
maintenance imposed upon the landlord 
than is the present scheme, which requires a 
tenant to withhold his rent and risk being 
sued for eviction for nonpayment of rent. 
The tenant’s present remedies of rent with- 
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holding and rental agreement termination 
will continue to be available. But a tenant 
who is timid at the prospect of risking the 
loss of his right to occupy his home in a 
dispute over maintenance service will be 
more likely to assume the less risky and less 
exposed posture of complaining witness in 
an administrative proceeding than that ofa 
lay defendant contending with the com- 
plexities and apprehensions of a residential 
eviction action. The stock of existing hous- 
ing should improve thereby. 8) 
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5 Edwards v. Etherington, 171 Eng. Rep. 1016 
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7See State v. Hutchins, 158 So. 716 (Fla. 
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Legal Crossword Puzzle 


18 19 
21 23 
25 26 
37 39 
43 
2 46 47 48 
3 
7 68 
70 7 72 
Across Down 
. To refute some evidence 1. Asian food staple 
. This (Spanish) 2. Greek love god 
. U.S. Federal and State courts are known 3. Seat of justice 
asa court system 4. Gordon R. Hall is the chief justice of the 
. Angry Supreme Court of this state 
. Destroy 5. Lessee 
. Copyright law permits a renewal how 6. Energy unit 
many times 7. One who files legal action 
. A noted barbarian 8. Place for the administration of justice 
. Lower part of bird’s beak (French) 
. Italian currency 9. Establishes by law 
. Scab 10. Capable of willful wrongdoing: 
. Court appointed custodian of property capax 
. To arrest 11. Place to study law (abbr.) 
. Written instrument (abbr.) 12. Land measure 
. Act of denying 13. Read (Spanish) 
. Partner who takes no active role in the 21. Police actions to detect unlawful activities 
management of a company 23. Landmark case re the application of state 
. Goes astray law ina federal court: v. Tompkins 
. Law enforcement term meaning to fire 25. Pertaining to boron 
a weapon: the hammer 27. Grandson (Latin) 
. Weird 28. A formal word of incorporation ina royal 
. Legumes - English charter meaning “construct” 
. Latin phrase in an indictment used when 29. Period immediately following the due date 
some offending parties are known and of a debt 
some unknown: cum 30. Assyrian god 
. Fishing device (2 words) 31. Civil law term for “name” (Latin) 
. Happen 33. Jumped 
. Latin term for “an impressed seal” (Ist ot 34. Masculine name 
2 words) 35. Relative 
. Trillionth (comb. form) 36. National park 
. Sound system 39. Jewish festival 
. U.S. Constitution amendment number 43. Most comprehensive technical term for 
assuring voting rights for women real property (Ist word of 3 word phrase) 
. Segment of a curve 46. Land and permanent fixtures thereto (#46 
. Expert witnesses and #52 spell this 2 word answer) 
. To formally publish or announce 50. Delivered a speech 
. The 10th amendment concerns these rights 52. See # 46-across 
. Term for 20th amendment(Ist of 2words) 54. About (Latin) 
. Disney movie 56. Real estate subdivision map 
. To carry out a court order 57. A forcible felony 
. A convened court 58. Sign of a future event 
. Discipline that deals with the consump- 59. Monetary unit 
tion of goods (abbr.) 60. In court, an undecided question 
. Coloring agent 62. With good reason: droit 
. Camping equipment 63. Fork prong 
. Critical information in any legal 64. European river 
proceeding 65. Serum (comb. form) 
January (Spanish) 68. Compass point 
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Imagine: 


about launcha 
history-making condo conversion. 


There's just one little snag. 


8 a.m., Pacific Standard Time, July 3rd. 

That's when certain documents had to be recorded at 
the county recorder’s office. Or the developer would have 
missed the settlement deadline for phase one of his 
550-unit condo conversion. One of the biggest ever on the 
West Coast. 

The problem? He wasn't.able to deliver the last of the 
documents to us until midnight, the night before. It was 
our job to put them in recording order —all 2,350 pages 
of them—and get them to the recorder's office on time. 

The solution? We put in an extra day's work that 
night, and were at the recorder’s office at 8 a.m. sharp. 


Whether your project is a condo conversion that 
makes history, or a single-family home that makes your 
day, call Commonwealth. Our service really can make 
a difference. 

For information regarding Commonwealth 
agency representation, contact: 


dy, 
L& COMMONWEALTH LAND 
TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 
126 E. Lucerne Circle ¢ Orlando, FL 32801 
(305) 425-6121 (FLA WATS) (800) 432-8518 
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orking as a judicial research aide at the First 
District Court of Appeal was one of the most 

satisfying experiences of my legal career. It was 
not my first job out of law school, nor did I expect to enjoy it. 
But it was such a positive experience that I eventually moved on 
only because there was, for me, a danger in that comfort which 
spelled stagnation in my professional growth. 

I know that not all research aides share my enthusiasm for 
working at an appellate court, but there is one aspect of the job 
about which all may agree. Most of the briefs submitted are too 
long, too disorganized, and too poorly written. 

When, as a research aide, I had to read several briefs a day, | 
appreciated the few which were truly “brief” and to the point, 
well-written and organized, and devoid of irrelevant facts and 
“legalese.” It was difficult not to let that appreciation color my 
view of the cause, and I remember the consequences of that 
appreciation in my own brief writing now that I appear before 
that court in another capacity. 

Let me share some thoughts. 

Unfortunately, the preliminary statement is the least appreci- 
ated portion of the brief. Most attorneys use it to designate the 
parties and to inform the court that “‘R’ refers to ‘record’ and 
‘TR’ refers to ‘transcript.’ ” Generally, the court ignores the 
preliminary statement when it is so used, and attorneys miss a 
golden opportunity to persuade. 

Based on that experience and knowledge, I use the prelimi- 

nary statement to “set the stage.” In a single paragraph I let the 
court know what the case is about. For instance: 
As a invitee, the social guest may expect to receive a warning about the 
hidden hazards in the home of his hostess. What damages will lie, 
however, when his own inebriated state contributes not only to his 
injury but also to his failure to hear that warning? 

In this manner, I introduce the court to the cause, acquaint 
the reader with the issue, and hope to engage his or her interest. 

Having engaged that interest, I do not want to lose it in the 
statement of the case and the facts. 

This cause was heard by Judge Paul Jones of the 18th Judicial Circuit in 
and for East County. It came before Judge Jones on May 10, 1982, upon 


acomplaint filed by the plaintiff, Joe Smith, against the defendant, Jane 
Doe. (R 5). 


From the Inside Looking Out 
the Outside Looking 


by Virginia Daire 


In his complaint, the plaintiff, Joe Smith. alleged that the defendant, 
Jane Doe, through her negligent action caused injury to the plaintiff 
and that damages totalled $20,000. 


At trial, the first witness was Joe Smith. (TR 15). He testified that early 
in the morning of January |, 1982, aftera New Year's Eve party at Jane 
Doe’s house, he tripped and fell over the defendant’s doorstep which 
was decayed and loose. (TR 17-18). He testified further that he did not 
hear the defendant warn him about the loose doorstep. (TR 25). He said 
that no one warned him about the loose doorstep. (TR 26). 


Sam Jones was called to the stand. (TR 30). He testified that he was a 
carpenter (TR 32) who was called in by the defendant, Jane Doe, to fix 
the doorstep on December 15, 1982. (TR 36). He testified that he did not 
fix the doorstep because the defendant told him that to fix the doorstep 
would cost her more money than she could afford. (TR 37) He testified 
that he told her that the doorstep constituted a danger. (TR 37). 

Compelling? Hardly. 

At the court I read two or three much longer versions of such 
statements each day. Sometimes it was difficult to stay awake 
much less concentrate on the merits of the cause. 

Granted, as a general rule facts are no more scintillating than 
stock market quotes. But an objective statement which encom- 
passes even the most boring of facts could read better than that 
illustration. For instance: 


Joe Smith was a guest at Jane Doe’s house when he tripped over a loose 
doorstep and injured himself (TR 15-18). He sued Jane Doe for negli- 
gence because she knew that the loose doorstep constituted a hidden 
danger and she failed to ensure that Joe knew of and appreciated that 
danger. (TR 25, 36-37). 


In the case of Smith v. Doe, the names of the witnesses and 
the dates are irrelevant to the disposition of the appeal. The 
status of the parties is clear without designation and constant 
reference to them as “plaintiff” and “defendant.” The cover 
page of the brief reveals where the cause originated and who 
prevailed at trial. In essence, the latter statement avoids 
repetition and irrelevance. Note that the latter recitation of the 
facts also “paints a picture” of events as they occurred. The 
“broad stroke” approach is not conducive to presenting facts at 
trial but it makes reading more palatable and is more persuasive 
on appeal. 

On the other hand, string citations detract from a persuasive 
style. Some attorneys cite numerous cases after practically 
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every sentence, which serves to underscore the attorney’s inse- 
curity and to disrupt the flow of the ideas expressed in the 
argument. Not having the time to review each case cited, the 
research aide refers to one or two of them: most likely to the 
disadvantage of the cause because there is no way to determine 
which cases are most persuasive. 

Asa general rule, use no more than three citations to support 
any proposition. This practice will serve two purposes: it will 
improve style and it will focus the court’s attention on the most 
persuasive authority of the attorney’s own choosing. 

Many arguments are ineffective because they are either dis- 
organized or not concise. While I was at the court, there was one 
judge who remarked that otherwise competent attorneys make 
good points but then beat them to death. Another judge noted 
that it takes some attorneys until the last page of an argument to 
make any point at all. Frequently, attorneys put their least 
persuasive point or their least compelling argument first. 

Neither judges nor research aides are encouraged to read on 
when trivial points receive feature billing. Make first the point 
or argument most compelling or damaging to the opposition. 
Having made that point and having argued it succinctly, move 
on.! 

When making the argument, avoid “legalese.” Use plain 
English instead and develop a style that reads well out loud. If it 
reads well out loud, the brief is comprehensible; attorneys want 
the court to comprehend the issues and the arguments unless, of 
course, neither have merit. 

In addition to using plain English as a means toward a more 
comprehensible brief, avoid using the passive voice. Generally, 
the passive voice does not read as well as the active voice. More 
importantly, it is time-consuming to wait until the end of a 
sentence to learn “who done it” and then have to re-read the 
sentence to recall what the actor did. Time is of the essence at 
the court. 

Use short sentences, for it takes time to follow the meaning of 
sentences that run on for six or seven lines. If a sentence is 
longer than three lines, it is probably too long. The reader is lost 
and so is the point the writer was trying to make. 

It would be naive to believe that the merits of a good cause 
will receive the attention they deserve regardless of the treatment 
they receive in briefs on appeal. Having worked at the court, I 
now appreciate the human element in the legal process. That 


“human element” was the chief reason | enjoyed my experience 
there. But it cuts both ways, and the merits espoused in briefs 
which are too long, too disorganized, and too poorly written 
may not receive the attention they deserve. BJ 


' Likewise, relegate tangential points to footnotes. 
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Written by William H. Namack, Ill 
and W. McKinley Smiley, Jr., 
both of the Florida Bar 


REFLECTS CASE LAW AND STATUTORY 
ENACTMENTS OF THE FLORIDA LEGISLATURE 


NOW there is a convenient desktop reference to all your 
daily Florida practice problems. In these two compact 
volumes you get coverage of: 


PRACTICE 
PROBLEMS? 


Here’s the 
first place 
fo check... 


For the veteran lawyer, 
the FLORIDA LAWYER’S 
GUIDE... 

e@ Provides a quick review 


e Protects against errors of 
procedure or omission 


e estate transactions 
Assists in cases outside your e Federal practice and 


e Federal tax incidence on 


fiel 
onetime business and real estate 


procedure 


transactions e@ Local practice and procedure 
For the relatively new © Corporations @ Criminal procedure 
lawyer the FLORIDA e Estate planning @ Real estate actions 
LAWYER’S GUIDE... e Administration of estates @ Actions for injuries 
e Provides practical advice on ® Creditors rights and actions e Law office management 


matters not covered in law 


school, textbooks or cases 

e@ Serves as an experienced 
“partner’—guiding, cautioning 
and teaching 


Put the FLORIDA LAWYER’S GUIDE 
on your desk for the introductory 
price of $90. 

Use this new reference tool for 30 days, and if 
not completely satisfied just write “cancel” on 
the invoice and return the set with no obliga- 
tion. Otherwise, honor the invoice and make 
this highly informative set a permanent refer- 
ence for your desk or library. 

A compression bound 2-volume guide for handling 
specific legal transactions in Florida. Copyright 1984. 
Initial price includes any supplementation published 


within 6 months of purchase date. No supplementa- 
tion to date. 


CALLAGHAN 


In addition to serving as a desktop reference whenever questions 
arise, the FLORIDA LAWYER’S GUIDE details how to close real estate 
deals, examine title abstracts, form or dissolve partnerships and avoid 
double taxation on the sale of a corporate property. It also details 
how to avoid double taxation on the sale of a corporate property, 
shows how fo handle bulk transfers, draft contracts of sale and peti- 
tions for change of name. Child custody cases, adoptions or divorces, 
defense of a criminal case, handling debtor or creditor relief. . . all this 
and much, much more in the FLORIDA LAWYER'S GUIDE. 


SPECIAL INTRODUCTORY PRICE-$90. 
TO ORDER CALL TOLL-FREE 1-800/323-8068 


Callaghan & Company 
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WHEN YOUR REPUTAFION 
rure ) IS ON THE LINE, IT'S'NO TIME 
a TO RELY ON SECOND BEST. 


The need to carry professional liability insurance is a given. The quality of 
the coverages available, however, is not. 


That's why we recommend lawyers professional liability insurance 
through INAPRO as the best choice fo protect your reputation and finan- 
cial well-being. INAPRO, a CIGNA company, offers premier quality 
coverages and claims aefense. For instance, INAPRO’s claims staff 
handles professional liability claims exclusively. So they possess the 
specialized experience needed to expertly defend your claims and 
your good name. 


And INAPRO’‘s broad, liberal coverages include these important 
special extensions: 

» Full “Awareness” Protection. 

>» Innocent Partner and Employee Dishonesty Protection. 

» Liberal Discovery Period Options and Protection. 

> Rightto Approve Claims Settlement. 


INAPRO’‘s policies are issued through Pacific Employers Insurance 
Company. To learn more about the superior protection offered by 
INAPRO, just call or ask your agent to contact us. 


Policy features are only briefly outlined here. For complete details, please 
consult your local agent or call 1-800-282-1461. 


Jordan, Roberts & Company 
SIR P.O. Box 10159, Tampa, FL 33679 
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urchasing any computer today 

can be a time-consuming and 

exhausting proposition with the 
proliferation of different brands, sizes, 
capabilities and costs of systems. An impor- 
tant area often overlooked by the prospec- 
tive law firm purchaser is that of vendor 
financial staying power and of the vendor’s 
ability to be an effective force in an increas- 
ingly competitive marketplace. It is obvious 
that there is explosive growth in the com- 
puter industry, particularly in micro 
computers. This expansion is presently 
causing concern throughout the industry. 
There are many who feel a “shakeout” is 
now taking place and will continue. 

Problems are surfacing such as those 
faced by Victor Technologies Inc. Bowing 
to pressure from law suits and many irate 
creditors, this vendor has voluntarily filed 
for protection under Ch. 11 of the U.S. 
Bankruptcy Code. Allegations of false 
financial statements, huge losses, $47 
million in fiscal 1983, contributed to an 
already deteriorating financial situation. 
Total layoffs are now over 2,000. 

Vector Graphics posted its fourth 
consecutive quarterly loss: $1.9 million on 
just $313 million in sales. In addition, this 
vendor has undergone several management 


Microcomputers, Software 
and Chapter 


by Richard A. Calhoun 


changes in the past year. As of now, no Ch. 
11 has been filed. 

Osborne Computer Corp., was one of 
the first micro makers to undergo financial 
problems ultimately leading to refuge 
under Ch. 11. Employment is reported to 
be down to 27 from a high of over 1,000. 
Osborne specialized in the portable 8 bit 
CP/M _ based micro computer and, 
ironically, was one of the first mass 
marketers of the small portable computer. 
Sales were very good until the bottom 
dropped out a year ago. 

Computer Devices, Inc., was another 
portable micro manufacturer to run for 
protection under the federal Bankruptcy 
Code last year. It reportedly failed in its 
attempt to market the new, but also non- 
standard, 34 inch disk drives coupled with 
a non-IBM compatible processor. 

Although equipped with a reasonably 
strong balance sheet, Fortune Systems 
Corp., maker of a Unix-based multiuser 
microcomputer, lost $1.9 million in its 
third quarter. Software development 
delays have hindered shipments. Fortune 
utilizes state-of-the-art 32 bit 
processors. 

Texas Instruments has withdrawn its 
home computer from the market citing 


THE FLORIDA BAR JOURNAL/OCTOBER 1984 


poor sales and resultant losses. Sales of the 
professional or PC computer will 
continue. 

Eagle Computer, Inc., of Los Gatos, 
California, has recently reported substan- 
tial losses. A corporate reorganization has 
taken place, and creditors have agreed to 
deferral payment schedules. 

Equally confusing and frustrating to the 
prospective purchaser is the fading away or 
just going-out-of-business scenario with 
software houses, including those 
specializing in law firms. As an example of 
how this works, refer to last fall's issue of 
The Florida Bar Journal. One vendor, 
Alpha Computer Management Systems, 
Inc., was effectively out-of-business by the 
time the publication was mailed. Their 
one-third page ad described the system as 
“The Future Available Today” “installable 
with minimal training time.” Certainly, the 
“minimal” part was true. | got suspicious 
when nobody was answering the phone. 
Having previously seen a demonstration of 
the software, | felt it was adequate and 
performed well. Software capabilities 
alone may not be sufficient to prevent a 
business failure. 

Another vendor with a full page ad in the 
Bar Journal described its system as “The 
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Silent Partner.” The phones are now 
definitely silent as the Lawyxx system has 
been withdrawn from the market. As with 
the previous vendor, the Lawyxx product 
was demonstrated at the 1983 Florida Bar 
convention and appeared to be a viable 
system. The brochures and sample reports 
were among the best I've seen. What 
happened??? 

Other vendors may be postured in a 
precarious position. 

How can a law firm minimize the risks 
involved in purchasing high tech products? 
There certainly can be no guarantees, but 
the following steps may assist in reducing 
exposure to a potentially traumatic, costly 
mistake. 


Computer Hardware Purchases 

e Investigate and obtain as much 
financial information as possible. Don't 
assume that because the company has been 
in operation for several years that it will 
stay in business. If the manufacturer is a 
public corporation, get a recent annual 
report or financial statement. Check witha 
stockbroker. If the company is privately 


held, ask for and demand financial state- 
ments, letters of credit, bank references or 
anything else that the vendor or others can 
supply which would lead a reasonable 
person to believe the vendor is financially 
viable. 

Don't fall into the trap of the vendor 
who is a dealer for a particular brand of 
hardware, combines it with software and 
sells both as a “package deal.” Pick the 
components apart. Look at the hardware 
manufacturer on a_ separate basis. 
Particularly for smaller computer 
companies, of which there are many, look 
for positive trends in revenue and earnings, 
good press, and good channels of distribu- 
tion. In addition, competitors frequently 
reveal “rumors” of impending problems. 

e Strength in numbers. Do not be the 
first to join the “leading edge of 
technology” club. The dues will be too 
high, and membership may be involun- 
tarily cancelled. Instead, choose vendors 
who offer proved, late state-of-the-art 
technology, and a verifiable track record of 
performance as promised. The February 
issue of Computer System News lists the 
major vendors of microcomputers and 
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their projected share of the market in 1984. 

e Compatibility with the IBM personal 
computer would seem to indicate a 
stronger probability of success. Manufac- 
turers currently compatible with the hard- 
ware and the operating system software, 
MS-DOS and or CP/ M8-6, as an example 
are experiencing on the whole a better 
financial track record. Sixteen bit com- 
puters v. 8 bit are becoming much more 
widespread and offer reasonable compati- 
bility. Eight bit technology seems really 
dead. The reason compatibility is im- 
portant is because most of the current soft- 
ware development is taking place with 
IBM or compatible microcomputers. In 
addition, plug-in expansion components 
are readily available for these types of 
systems. 

© Cost effectiveness in the competitive 
marketplace is an important considera- 
tion. The manufacturer who is not com- 
petitive in the marketplace will have 
difficulty maintaining production volume 
sufficient to make a profit. IBM’s recently 
announced portable computers, and their 
overall price reductions are putting 
pressure on other vendors’ lines of 
computers and will continue to do so. 

e Expandability is a significant factor 
in determining the longevity of a micro- 
computer. Ability to add more processor 
memory and increase the disk storage are 
desirable features. Without this capability, 
users would have to scrap their computers 
or resort to very cumbersome methods in 
order to continue functioning. A relatively 
new technique called “local area network- 
ing” or LAN’s is shaping up as the next 
level of sophistication on the law office 
microcomputer scene. LAN’s allow mul- 
tiple computers to be connected together 
such that each unit shares a large disk 
drive and other peripheral items such 
as printers. The combined system can 
handle many different functions at the 
same time. Various data processing and 
word processing functions may thus be 
performed without interference. Care must 
be taken to ensure that software has the 
necessary record and file locking features 
which allow multiple users to access the 
same data at the same time. 

e Flexibility will influence the 
hardware manufacturers ability to stay in 
business. As the new microcomputer tech- 
nology continues to advance, stand-alone 
word processors or equipment primarily 
used for word processing will offer less 
capability than computers which now use 
software to obtain data processing and 
word processing on the same machine. 


Software 

One hears time after time “software” is 
more important than hardware,” “look at 
software first” and “good software is more 
expensive than hardware.” 

e If possible, see a thorough demon- 
stration. Avoid letting the salesperson 
demonstrate with his preset clients and 
matters. Use law firm clients, law firm 
matters and attorneys. Ask to see how the 
trust accounting works and how it 
interfaces with the rest of the system. See if 
the billing and accounts receivable 
programs can automatically post into the 
general ledger. 

Because more and more microcomputer 
software is sold through the mail or by 
dealers who don’t understand law office 
accounting, a lot.is now left up to the law 
firm to make its own evaluations. The old 
axiom “if you can’t see it demonstrated, it 
doesn’t exist” is, from a practical stand- 
point, getting more difficult to substanti- 
ate. One would have to admit that there is 
considerable software available that works 
well but which cannot be easily demon- 
strated. In the interest of keeping software 
costs down computer companies are 
frequently resorting to “mail away” 
demonstration disks asking the law firm 
personnel in effect to give itself a demon- 
stration. For the computer novice, this may 
be totally unrealistic. The bottom line is 
just to do the best one can to actually see 
the software in action. Vendors who provide 
reasonable help and advice may be around 
longer than the ones who make it difficult if 
next to impossible to do business. 

e Investigate the software developers 
and owners, not just the dealers. Use 
similar techniques employed in your 
hardware investigations. Again, look for 
the positive signs: decent financial state- 
ments, good press, positive growth, good 
distribution channels, and knowledgeable 
dealers. 

e Check references, particularly the 
ones close by so that a visit may be 
arranged. Ask about the vendor's respon- 
siveness in providing educational training, 
phone support, on-site support and new 
features, updates and enhancements. Ask 
if they are satisfied with the user docu- 
mentation and whether there are any 
uncorrected “bugs” in the software. Try to 
determine if the reference is aware of any 
vendor financial problems. 

e Try to determine if the software is 
“transportable” or usable on_ other 
computers should the computer manu- 
facturer run into financial or support 
problems. 


e Determine if the program Source 
Code (English language version of the 
software programs) is supplied with your 
purchase. If it is, it would be possible to 
hire a programmer to keep things going if 
the software vendor were to discontinue 
operations. If the Source Code is not 


that way. BJ 


of the computer over a longer time frame. 
A computer is a profit making tool. Keep it 


supplied, ask if any escrow arrangement 
has been worked out to allow access to the 
code in the event of a vendor failure. 
Include the specific arrangements in the 
software contract. 

e Be prepared to move swiftly to an 
alternative software source. This can best 
be accomplished by knowing what other 
viable software will function on the 
computer. Keep up-to-date on_ this 
vendor's stability. 

e A users group membership would be 
desirable since it would allow better 
monitoring of a vendor's likelihood of 
staying in business. Ask the software 
vendor if there is such a group. 

The above is certainly not meant to deter 
a law firm from purchasing a system which 
undoubtedly can and probably will 
improve the firm’s profit potential. It is 
intended to minimize future problems and 
frustrations and to stretch out the benefits 


Richard A. Calhoun is president of 
Professional Management Support, 
Inc., an Orlando consulting firm spe- 
cializing in the legal profession. He 
received his B.A. from the University 
of Florida and B.B.A. from the 
University of Miami. 
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LEXIS. 
THE EVIDENCE 
OVERWHELMING. 


When it comes to computer-assisted legal research, there's 
no contest. LEXIS® is the leader. Over 150,000 legal pro- 
fessionals now use LEXIS—40,000 times a day. Read why. 


LEXIS is the largest. It's the most comprehensive online, 

_ full-text database of law and legal information in the world. 
And continuously updated. 

LEXIS is the fastest. Ninety percent of all searches are 
completed on average in 15-20 seconds. 

LEXIS is the most available. We're open 23 hours a 
day—15 hours a day on weekends. 

LEXIS is the most reliable. The first legal search system 
with its own dedicated telecommunications network— 
MeadNet®. 

LEXIS is cost-efficient. The speed and complete full-text 
retrieval of LEXIS, plus off-line printing, plus our new pricing 
policy with its off-peak discounts, make LEXIS more cost- 
efficient to use than any other legal research service. 

LEXIS gives you more law. More slip opinions, more 
unpublished opinions, plus Shepard's® and Auto-Cite®. 

LEXIS gives you NEXIS®—the largest online, full-text 
database of news and information in the world. Millions of 
stories, articles and reports that don't turn up in law libraries 
—all instantly accessible to you. 

LEXIS service sweeps the field. We have offices in 20 
states, the District of Columbia—and 31 cities. Plus contin- 
uous, personal follow-up and on-going instruction. 

LEXIS usage up nearly 20% in one year. And the number 
of new LEXIS accounts rose significantly in 1983. 
Every day more judges, lawyers, corporations, federal 
agencies, state and local governments, law firms, law 
schools in 50 states and foreign entities use LEXIS 
more than all other services. 

Find out why using LEXIS could be one of the 
smartest decisions you've ever made. Write Jack W. 
Simpson, President, Mead Data Central, Dept. FBJ1084, 
P.O. Box 1830, Dayton, OH 45401. Or call us 
toll-free at 1-800-227-4908. 


LEXIS NEXIS = 


Who. What. Where. When. Now. damumeasilll 
524 THE FLORIDA BAR JOURNAL/OCTOBER 1984 


: 
; 
— 
4 


Family Law 


Bifurcation of Child Custody Proceedings 


Nearly one-half of Florida’s civil dispositions are dissolution of marriage proceedings. Although how many 
cases involve child custody issues is not known, it seems settled that trial courts are now the primary decision- 


by Nancy G. Wright 


And when they had brought a sword before the 
king. he said, “Divide the living child in two, and 
give half to the one, and half to the other.” But 
the woman whose child was alive. said to the 
king, “I beseech thee my lord, give her the child 
alive and do not kill it.” But the other said, “Let 
it be neither mine, nor thine, but divide it.” 

In this the first recorded child custody 

case, King Solomon overcame the futility 
and frustration involved in attempting to 
make a custody decision. Unfortunately, 
child custody issues continue to plague 
society in ever increasing numbers. Today 
they remain one of the greatest dilemmas 
presented to the judge. Compounding the 
heated issues and emotions involved in 
divorce and property settlements with the 
delicate and agonizing aspects of child 
custody is often too much for anyone to 
handle, even an experienced judge. In 
Barnhill v. Barnhill, 353 So.2d 923 (Fla. 
4th DCA 1978), the court described these 
difficulties: 
When the parents themselves, for whatever 
reasons, cannot agree, this most difficult of 
human problems is then thrust upon the 
shoulders of the judge, who must decide what's 
right for the children. His decision at best is a 
calculated risk and at worst a guess. Who among 
us has the wisdom to know, except in the clearest 
of cases, what decision will be in the best interest 
of the children? Someone must decide. .. . 


“Calculated risk” or not, more and more 
people are demanding that the courts 
resolve family problems. In 1981, 84,551 of 
the 210,013 civil dispositions in Florida 
were dissolution of marriage proceedings.! 
Statistically, this means that nearly one- 
half of the civil dispositions in this state are 
divorces. 

Although it is unknown how many of 
these tens of thousands of cases yearly 
involve child custody, it seems settled that 
the trial courts are now and will be in the 
future the primary decision-makers when- 
ever child custody is in dispute. Thus, the 
courts will remain burdened by cases in 
which child custody is litigated alongside 
and simultaneously with financial matters 
and child custody bandied about as a “ne- 


gotiation threat” or a means of increasing 
or decreasing financial obligations. That is 
unless a new, alternative method of litigat- 
ing child custody disputes is developed. Re- 
cently a growing number have suggested 
that “bifurcation” is just such a method. 

Bifurcation, taken in the context of a 
dissolution proceeding, is the separation of 
any “collateral” issue, be it property, 
alimony, child custody or child support, 
from the litigation involved in the dissolu- 
tion of marriage. Whether one speaks of 
“bifurcation” in terms of property, support 
or custody, there is a paucity of Florida 
decisional law on the subject. 


Limited Florida Case Law 

The fact that there is very limited case 
law in Florida which deals with the subject 
of bifurcation in dissolution proceedings is 
one strong indication of its disfavored 
treatment by the courts in the past. Not 
only has the propriety of its application 
been challenged but also the authority of 
the courts to do so. The answers to these 
procedural and jurisdictional questions 
play key roles in the outcome of each 
related case as well as in the utilization of 
the bifurcation process in the future. 

One of the earliest cases directing 
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makers whenever child custody is in dispute. Is “bifurcation” the method to resolve these issues? 


inquiry into division of issues in a divorce 
proceeding was Sistrunk v. Sistrunk, 235 
So.2d 53 (Fla. 4th DCA 1970). In Sistrunk, 
the Fourth District Court of Appeal found 
it necessary to interpret a clause in a 
divorce judgment which stated that the 
court had not adjudicated the property 
rights of the parties in then respective stock 
and real estate holdings. The district court 
believed the order violated established 
principles of law and therefore reversed. 
The court explained its decision, in perti- 
nent part, as follows: 

It appears from the record that the court viewed 
the final judgment (entered some fourteen 
months prior to the filing of the petition for 
modification), as intercolony in nature as it per- 
tained to the jointly owned property, with the 
final adjudication of the parties’ rights therein to 
be made at some indeterminate time in the 
future. F sentially the court considered the 
petition for modification not as seeking a modi- 
fication of matters therefore adjudicated, but as 
seeking additional temporary relief pending 
final adjudication of the parties* rights. 

The district court referred to the two 
statutes which authorize the court to 
modify provisions of final judgment 
pertaining to the care, custody and 
maintenance of the children of the 
marriage (F.S. §61.13) and alimony show- 
ing a change of circumstances. (F.S. 
§61.14) The court stated, “There is no 
statutory authority for the court to retain 
jurisdiction after final judgment whereby it 
may subsequently center post judgment 
determining the property rights of the 
parties. Property rights are settled by the 
final judgment.” 


Procedure and Jurisdiction Examined 
in Klarish 

While Sistrunk dealt with a controversy 
over delaying decisions on _ property 
matters, Alarish v. Klarish, 296 So.2d 497 
(Fla. 3d DCA 1974), dealt with delaying 
decisions on issues of alimony, child 
custody and support. Perhaps the court 
was more sensitive to the nature of the 
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issues in Alarish or perhaps the greater 
specificity in the trial court's jurisdictional 
language was significant, for unlike 
Sistrunk, Klarish held that the trial court 
could properly enter judgment dissolving 
marriage while reserving jurisdiction to de- 
termine severable issues of alimony, child 
custody and support pending investigation 
into such matters. Once again the critical 
questions of procedure and jurisdiction 
were examined. 

The court indicated authority to enter 
separate orders was based on the language 
and intent of F.S. §61.052(2)(b)3, which 
the court said, “clearly states that ‘if, az 
anytime, the court finds that the marriage 
is irretrievably broken the court sha//enter 
a judgment of dissolution of marriage.” 
Thus, the court felt the statute mandated a 
judgment of dissolution immediately upon 
finding the marriage irretrievably broken. 
Since at the time of the initial hearing there 
was insulficient time to consider the 
severable issues, the trial judge informed 
counsel he would rule on the final 
dissolution of marriage but reserve juris- 
diction over the subject matter and the 
parties. 


In Becker v. King, 307 So.2d 855 (Fla. 
4th DCA 1975), the court cited both 
Sistrunk and Alarish, and, seemingly 
contrary to its earlier decision in Sistrunk, 
followed Alarish. 

In Becker, the court entered a partial 
final judgment of dissolution of marriage 
nunc pro tune atter the husband's death. 
The district court held that entry of partial 
tinal judgment dissolving marriage did not 
cause the trial court to lose jurisdiction to 
make further decisions on the property 
rights of the parties. While Becker is 
readily distinguishable on its facts, the 
explanation provided by the court 
regarding aspects of bifurcation is en- 
lightening. 

First the Becker court explained the 
Sistrunk decision stating that while the 
trial court had specifically provided that 
the final judgment did not adjudicate the 
property rights of the parties in stock, the 
wile’s petition secking modification of 
tinal judgment was viewed as an attempt to 
modily property rights previously adjudi- 
cated because the parties had, by operation 
of law, become tenants in common by vir- 
tue of the divorce itself. The court ex- 


208 


“Sir, if you’re the new court recorder, will you take this in? It 
goes with the job.” 
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plained further, in pertinent part: 

Except perhaps as to summary judgments, trial 
courts regularly enter “partial.” “split” or 
“divisible” final judgments, and Sistrunk does 
not hold trial courts have no jurisdiction to 
make a piecemeal final decision in complex 
cases when it is in the interest of the litigant. In 
domestic relation cases it is not uncommon or 
unauthorized practice to enter a judgment dis- 
solving the marriage and to later determine the 
other ancillary issues. 

Thus while the court does not have the 
authority to bifurcate aspects of dissolu- 
tion proceedings, the nature of the order, 
i.e., interlocutory or final, as well as the 
nature of the proceeding being bifurcated, 
are touchstones in the court's decision- 
making process. 

In Hyman v. Hyman, 310 So.2d 378 
(Fla. 2nd DCA 1975), the court was faced 
with the question of whether the lower 
court had the authority to enter judgment 
granting dissolution of marriage while 
reserving jurisdiction to later determine 
property division questions. The court's 
decision and comments are informative 
regarding the relation of bifurcating 
property issues as opposed to child custody 
issues. The court states, “It is uncontested 
that a court may reserve jurisdiction to 
determine child custody, support and 
alimony.” 

The court went on to rule “that a trial 

court may enter an interlocutory order 
granting a d.ssolution of marriage and 
therein reserve jurisdiction to later 
determine property rights.” The court 
explained, “The judgment of dissolution 
remains interlocutory until such time as a 
final judgment of dissolution is later 
entered determining all property rights and 
conlirming the interlocutory judgment 
previously entered.” The court made the 
following observation: 
We believe that when circumstances warrant the 
trial court may exercise its discretion in entering 
an interlocutory dissolution reserving 
jurisdiction to later determine property rights. 
Doing so may create problems requiring turther 
judicial determination, but this is no ground for 
holding that jurisdiction does not exist. We 
believe the good to be accomplished outweighs 
any uncertainty created. 

In Galbut v. Garfinkl, 340 So.2d 470 

(Fla. 1976), a wife appealed from an order 
of the circuit court dissolving her marriage. 
The district court of appeal reversed, but 
certified the issue of the Florida Supreme 
Court as one of great public interest: 
{I]n that it holds that an order dissolving a 
marriage prior to final judgment shall be 
regarded as an interlocutory order and not as a 
partial judgment. 

The Supreme Court, upon review, cited 
Klarish v. Klarish,and tound that a partial 
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judgment of dissolution was final insofar 
as the marital status of the parties was 
concerned. 


Claughton inhibits Bifurcation 

In Claughton v. Claughton, 393 So.2d 
1061 (Fla. 1981), the Supreme Court of 
Florida took a stand inhibiting the use of 
bifurcation. In Claughton, the court was 
asked to review a decision of the district 
court holding that in entering a dissolution 
of marriage judgment, the trial court 
cannot reserve jurisdiction to determine 
issues relating to alimony and property 
rights and thereafter make an award of 
alimony to a wife who had since remarried. 
The Supreme Court held the wite’s 
remarriage did not bar consideration of 
lump sum alimony to the extent it was to be 
used to provide the wife with an equitable 
share of the assets which the parties 
accumulated during their marriage, as 
distinguished from her need for support., 

The court tock special note of the fact 
the parties themselves were in favor of the 
bifurcation for the court stating, in 
pertinent part: “At the outset, it should be 
understood that both parties agreed to the 
use of this split procedure of entering a 
judgment for dissolution of the marriage, 
with a reservation of jurisdiction to 
determine alimony and property interests.” 

The court also explained its view on 
utilization of bifurcation in dissolution 
when it expressly stated in pertinent part as 
follows: 


Although we approve the granting of this final 
dissolution with a reservation of jurisdiction to 
subsequently determine property, custody and 
support issues, we believe trial judges should 
avoid this split procedure. The general law and 
our procedural rules at both the trial and 
appellate levels are designed for one final 
judgment and one appeal. Splitting the process 
can cause multiple legal procedural 
problems which result in delay and additional 
expense to the litigants. This split procedure 
should be used only when it is clearly necessary 
for the best interests of the parties or their 
children. The convenience of one of the parties 
for an early remarriage does not justify its use. 

While the courts seem to be retreating 
from the already infrequently used bifur- 
cation process, no strong guidelines have 
been formulated to determine when it 
would be deemed a proper proceeding. 

A growing number are now suggesting 
that bifurcation of child custody issues 
may well serve the “best interests of the 
children.” In the 1983 report of the Florida 
Supreme Court Matrimonial Law Com- 
mission, the commission recommended 
that a bifurcated procedure be adopted to 
prevent the custody and visitation issues 


from being improperly influenced by 
disputes involving property dispositions 
and support.? The commission also recom- 
mended that the child custody and 
Visitation disputes should be given priority 
on the court's calendar because a delay 


might have substantial 
children involved. 


effect on the 


Bifurcation in Other States 
Bifurcation of child custody issues in 
dissolution cases is already being practiced 


in a few states. In Arizona, bifurcation of 


custody or visitation issues is mandatory. 
Section 25-328 of the Arizona Laws on 
Dissolution of Marriage provides as 
follows: 

In all cases when custody or visitation is a con- 
tested issue, the court shall first hear all other 
issues including maintenance and child support. 
The contested issue of custody or visitation shall 
not be heard at any hearing involving other 
issues even upon agreement of attorneys. 

Alter all other issues have been decided and 
the amount of maintenance and child support 
established by the court. then the issues of 
custody or visitation may be heard. 

The language of the statute makes the 
legislative intent quite clear. The phrase 
“even upon agreement of attorneys” 
further reinforces the mandatory bifur- 
cation requirement in contested issues of 
custody or visitation. 

While the Arizona statute on bifurcation 
is mandatory by nature and narrow in focus 
as to child custody and visitation, Illinois 
provides for bifurcation in contested dis- 
solution trials but in a much less direct or 
forceful manner. Section 403(e) of the 
Illinois Marriage and Dissolution of Mar- 
riage Act provides in pertinent part: 
Contested trials shall be on a bifurcated basis 
with the grounds being tried first. Upon the 
court determining that the grounds exist, the 
court shall allow 48 hours for the parties to settle 
amicably the remaining issues before resuming 
the trial. The parties may waive the 48 hour 
waiting period and proceed immediately to trial 
on the remaining issues or immediately enter 
into an amicable settlement of the remaining 
issues. In cases where the grounds are un- 
contested and proved as in cases of default, the 
trial on all other remaining issues shall proceed 
immediately, if so ordered by the court or if the 
parties so stipulate, issue on the pleadings not- 
withstanding. 

Contrasted with the relevant Arizona 
statute, the Illinois statute does not 
encourage expressly or by implication, 
special treatment of child custody issues. 
The Illinois provision for a bifurcated trial 
is more general in its intent and is primarily 
concerned with promoting the amicable 
settlement of the parties. Similar to 
Florida case law on bifurcated child 


custody cases, the parties may agree to the 
procedure. In fact in Rizzo v. Rizzo, 420 
N.E. 2d 555 (Ill. App. 3d 1981), the court 
held a “trifurcated™ procedure was proper. 
Three distinct and separate hearings were 
conducted on grounds: on custody: and on 
allowances, property division, attorneys” 
fees and guardian ad litem fees, as well as 
other matters. The court stated the 
procedure was not improper particularly 
in light of the fact the parties agreed to the 
“trifurcated™ hearings. 

While the Arizona and Illinois statutes 
regulating bifurcation in divorce are sig- 
nificantly different in scope and nature, 
they both provide an important feature 
presently lacking in the relevant law in the 
State of Florida. These states have 
formulated legislative guidelines which 
will help the parties determine how to 
proceed when custody or visitation is at 
issue in an original dissolution proceeding. 
It would certainly be in the best interests of 
the children and parties for Florida to do 
the same. BI 


REP.ON MALRIMOMAL L., 
App. A-I| (January 31, 1983). [hereinafter 
referred to as FLA. S. Ci. Comm. Rep.]. 

2Fia. S. Cr. Comm. REpP., supra note 1, 
Recomm. II A at 6. 
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Trial Lawyers’ Forum 


Construction Accidents: 
The Search for a Defendant 


In the search for a defendant, the attorney must first untangle the complicated legal relationships that exist on 


any construction site. 


by David W. Bianchi 


Many promising personal injury cases 
are frequently turned down simply because 
they involve accidents by employees in- 
jured on the job. Fearing a “comp” im- 
munity the potential plaintiffs are turned 
away and told they cannot sue. There are 
alternatives, however, and many are worth 
exploring if the case justifies the time. 
While workers’ compensation immunities 
are by no means dead, there have been a 
number of cases in recent years that have 
made it easier for certain workers to file 
suit despite having received workers’ 
compensation benefits. 

Before who may be legally responsible 
for the plaintiff's injuries can be deter- 
mined, it is first necessary to untangle the 
complicated legal relationships that 
usually pervade any construction site. This 
is especially true on a large project where 
there are many subcontractors, sub- 
subcontractors, materialmen, owners, and 
architects. 

Once the parties are identified, the quest 
for a legally responsible, financially sound 
defendant can begin. All parties must be 
looked at carefully—including the entity 
that is providing the compensation cover- 
age. As will be seen, the mere fact that 
coverage is provided does not necessarily 
mean that the provider is immune. 


Scope of Immunity 

The scope of the workers’ compensation 
immunity is set out in F.S. §440.11. The 
statute grants immunity to any employer 
who had the duty to provide compensation 
insurance to his employees in accordance 
with F.S. §440.10. Moreno v. Universal 
Trusses, Inc., 416 So.2d 1221 (Fla. 1982). 
An entity is required to provide workers’ 
compensation insurance when it is the 
“actual” employer because it employs 
laborers under its direct supervision and 
control or when it, as contractor, sublets 
part of a contract obligation to others. 
Lingold v. Transamerica Insurance Co., 


416 So.2d 1271 (Fla. Sth DCA 1982). 

An employer who provides compensa- 
tion insurance gratuitously, with no statu- 
tory duty to do so, is not immune from suit. 
Jones v. Florida Power Corp., 72 So.2d 
285 (Fla. 1954). 


Time for Suit 

An injured employee must file a third 
party action within one year after the 
accrual of the cause of action. Fla. Stat. 
§440.39. If no suit is filed within that time, 
the cause of action accrues to the employer, 
if a self insurer, and if not, to the insurance 
carrier. Fla. Stat. §440.39. The Florida 
Supreme Court has recently held, however, 
that the employee maintains a “concurrent” 
right of action during the second year. 
Kimbrell v. Paige, 448 So. 2d 1009 (Fla. 
1984). If the carrier does not file suit during 
the second year, the cause of action “reverts” 
to the employee. Fla. Stat. §440.39. Justice 
Ehrlich, who wrote a seaparate opinion in 
Kimbrell concurring in part and dissenting 
in part, argued that the statute’s reference 
to the cause of action “reverting” to the 
employee means that the employer’s right 
to maintain the action during the second 
year is an exclusive one. Other restrictions 
and rules apply. 
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Election of Remedies 

By filing a compensation claim, an 
employee concedes that his injury was the 
result of an “accident” within the meaning 
of the statute. As a result, he cannot later 
file a personal injury claim against his 
employer and attempt to get around the 
immunity question by claiming that his 
injury was not the result of an “accident” 
within the meaning of the act. Chorak v. 
Naughton, 409 So.2d 35 (Fla. 2d DCA 
1981). 

The election question also arises where 
the employer fails to provide the employee 
with compensation insurance. Under those 
circumstances F.S. 440.11(1) requires the 
employee to elect between statutory 
benefits or an action at law. He cannot do 
both. See Hume v. Thomason, 440 So.2d 
441 (Fla. Ist DCA 1983). 


Suits Against General Contractor 

© By Employee of General Contractor 

An employee of a general contractor, 
who is provided with compensation insur- 
ance by the general's insurer, cannot main- 
tain a_ negligence action against his 
employer. Clark v. Better Const. Co., Inc., 
420 So.2d 929 (Fla. 1982). 

The “contractor immunity defense” has 
generally been accepted only in construc- 
tion cases. Hart v. National Airlines, 
Inc., 217 So.2d 900 (Fla. 3d DCA 1969) is 
the only reported case in which the defense 
has been accepted in a nonconstruction 
context. 

The general is not liable for punitive 
damages. F.S. 440.11 states that by provid- 
ing workers’ compensation benefits the 
employer has absolved itself “of a// other 
liability.” (Emphasis added.) See also Old 
Republic Insurance Co. v. The Honorable 
Lewis B. Whitworth, 9 F.L.W. 3 (Fla. 3d 
DCA 1984); Matthews v. G.S.P. Corp., 
354 So.2d 1243 (Fla. Ist DCA 1978). 

By Employee of Subcontractor 

A general contractor, which provides 
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workers’ compensation insurance to 
employees of a subcontractor, is deemed to 
be the “statutory employer” of the em- 
ployee and is thereby immune from suit by 
the employee. F.S. 440.10; Lingold, supra; 
Motchkavitz v. L. C. Boggs Industries, 
Inc., 407 So.2d 910 (Fla. 1981); Dodge v. 
Fidelity & Cas. Co. of New York, 424 
So.2d 39 (Fla. 1982). The rule is applied 
whenever the subcontractor performs any 
part of the general contractor's obligations 
under the contract. See Lingold, supra. 
This assumes, of course, that either the 
subcontractor or contractor has actually 
provided for workers’ compensation 


coverage. If both the subcontractor and 
contractor fail to secure the coverage: 
“Then the contractor has an employer's 
liability to the subcontractor’s injured 
employee for purpose of an action for 
statutory benefits or damages at law. .. .” 
Motchkavitz at p. 912. 

Whether a_ contractor/subcontractor 
relationship exists, however, is not always 
so clear. The prerequisite for such a 
relationship depends upon the nature of 
the work the so-called “subcontractor” is 
hired to perform. If the “subcontractor” is 
hired to assist the contractor with the 
“primary obligations” of the main contract 
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(e.g., the contract between the owner and 
general contractor) then a contractor, 
subcontractor relationship exists and the 
general is immune from suits by employees 
of the subcontractor. If, however, the so- 
called “subcontractor” was only hired to 
perform services “incidental” to the prime 
contract then the “subcontractor” is con- 
sidered to be an “independent contrac- 
tor’—not a “subcontractor’—and its 
employees are entitled to sue the prime 
contractor. See Williams v. Pan American 
World Airways, Inc., 448 So. 2d 68 (Fla. 3d 
DCA 1984); Florida Power & Light Co. v. 
Brown, 274 So.2d 558 (Fla. 3d DCA 1973). 
In suits of this type one must also 
examine whether the “prime contractor's” 
responsibilities to the owner arise by 
operation of contract or by statutory duty. 
For example, a public utility has a statu- 
tory duty to provide electricity to anyone 
who applies for it. If the utility hires some- 
one else to provide it, nothing has been 
“subcontracted” because the original duty 
arises not by contract but by statute. Thus, 
there is no contractor, subcontractor rela- 
tionship between the utility and the hired 
contractor. Without such a relationship, 
the utility is not immune from suits filed by 
employees of the “independent contactor.” 
See Brown, supra. 
The general contractor is not liable for 
punitive damages. F.S. 440.11 
Indemnity 
general contractor which has 
provided compensation benefits is not 
liable for indemnity. See City of Miami v. 
March, 409 So.2d 1107 (Fla. 3d DCA 
1982): see also Seabuard Coastline R. Co. 
v. Smith, 359 So.2d 427 (Fla. 1978). 


Suits Against Subcontractor 

e By Employee of General Contractor 

When a general contractor sublets work, 
it has the duty to secure compensation in- 
surance for its employees as well as for the 
employees of the subcontractor, unless the 
subcontractor has provided it. F.S. 440.10, 
440.11. As the “statutory employer” of the 
subcontractors employees, the general 
contractor is immune from suit. This is fre- 
quently referred to as the “common 
employment doctrine.” Jones v. Florida 
Power Corp., 72 So.2d 285 (Fla. 1954). 

Until recently, this “vertical immunity” 
flowed both ways. General contractors 
were immune from suits by employees of 
the subcontractor and subcontractors were 
immune from suits by employees of the 
general contractor. In Employers 
Insurance of Wausau v. Abernathy, 442 
So.2d 953 (Fla. 1983), however, the 
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Florida Supreme Court held that the scope 

of the subcontractor’s immunity is no 
greater than its duty to provide compen- 
sation coverage. Since a subcontractor has 
no duty to provide compensation coverage 
to a general contractor's employee, it “has 
no reason to expect immunity from wrong- 
doings committed against a third party.” 
Abernathy at 954. The long established 
vertical immunity— flowing upwards from 
the subcontractor to the general 
contractor's employees—was_ expressly 
overruled. Employees of a_ general 
contractor now can sue a subcontractor for 
negligence despite having received 
workers’ compensation insurance. 

e@ By Employee of Other Subcontractors 

Subcontractors have no duty to provide 
workers’ compensation insurance to em- 
ployees of other subcontractors and are 
therefore subject to suit by those 
employees. F.S. 440.10; Abernathy, supra. 

A subcontractor is only immune trom 
suits by employees of other subcontractors 
if the negligent subcontractor had the 
“requisite degree of control” over the 
plaintiff's employer (the other subcon- 
tractor) as to make the relationship be- 
tween such subcontractors “dependent” 
within the meaning of F.S. 440.11. Alston 
v. Tilcon Construction & Plant Hire, Inc., 
433 So.2d 55 (Fla. 3d DCA 1983). 

The “dependency” test was first set out 
in a specially concurring opinion by Judge 
Ervin in McDonald v. Wilson Welding 
Works, Inc., 370 So.2d 863 (Fla. Ist DCA 
1979). Judge Ervin reasoned that the 1974 
amendment to F.S. 440.10(1),! which ap- 
peared to provide injured employees of 
subcontractors with the right to sue other 
subcontractors, only permitted such suits 
if the two subcontractors were independent 
from one another. If, however, one sub- 
contractor was dependent on the other 
subcontractor, immunity still existed. The 
degree of control exercised by one sub- 
contractor over the other was cited as the 
determining factor. Chase v. Tenbroeck, 
399 So.2d 57, 59 (Fla. 3d DCA 1981). 

e@ By Employee of Sub-subcontractor 

F.S. 440.10 is silent on the issue of 
whether subcontractors are immune from 
suit by employees of sub-subcontractors 
and there does not appear to be any cases 
on point. In light of Abernathy, however, it 
would seem that the subcontractor is a stat- 
utory employer of the sub-subcontractor 
who, in return for providing workers’ com- 
pensation insurance, is immune from suit 
by the sub-subcontractor’s employees. The 
relationship should be no different from 
that of a general contractor, subcontractor. 


A landowner has no duty to provide 
workers’ compensation insurance and, 
under certain circumstances, is subject to 
suit by an injured worker. This is so even if 
the contract between the landowner and 
the general contractor required the land- 
owner to provide the compensation 
insurance. See Whitney v. United States, 
451 F.Supp. 669 (N.D. Fla. 1978). 

A landowner, however, has no common 
law duty to provide a safe place to work, 
for employees of contractors engaged in 
the performance of work on the owner's 
premises. Pearson v. Michael J. Harris 
d/b/a Ace Tower Co., Western World 
Insurance Co., et al., 449 So. 2d 339 (Fla. 
Ist DCA 1984); Goodman v. Kendall Gate- 
Investco., Inc., 395 So.2d 240 (Fla. 3d 
DCA 1981); Cuyahoga Wrecking Corp. v. 
Mastres, 368 So.2d 380 (Fla. 3d DCA 
1979); Van Ness v. Independent Construc- 
tion Co., 392 So.2d 1017 (Fla. 5th DCA 
1981). Furthermore, owners are not liable 
vicariously, under the inherently danger- 
ous operations or hazardous’ work 
doctrine, for injuries suffered by 
employees of an independent contractor 
during the performance of such work. 
Pearson, supra; Florida Power & Light 
Co. v. Price, 170 So.2d 293 (Fla. 1964): 
Horton v. Gulf Power Co., 401 So.2d 1384 
(Fla. Ist DCA 1981); Christy v. Florida 
Power Corp., 232 So.2d 744 (Fla. Ist DCA 
1970). 

Owners can be liable, however, if they 
personally participated in, supervised or 
approved the negligent condition. See 
Pearson, supra at 758. 

Different rules apply when the owner is 
also the general contractor. 

@ Owner/ Contractor 

Whether a landowner is immune when 
he is also the general contractor depends 
upon who sues him. See Sheedy v. Vista 
Properties, Inc., 410 So.2d 561 (Fla. 4th 
DCA 1982); Jones v. Florida Power Corp., 
72 So.2d 285 (Fla. 1954): State v. Luckie, 
145 So.2d 239 (Fla. Ist DCA 1962). 

An owner/contractor has a duty to 
provide its own employees with workers’ 
compensation insurance and thus is 
immune from suit by its employees. 

Whenever an owner also serves as a 
general contractor—and merely hires 
contractors to assist with the construc- 
tion—the question becomes whether the 
owner is an “employer” or “contractor” 
within the meaning of the Workers’ Com- 
pensation Act. To qualify as an 
“employer,” the employees of the hired 
contractors must be subject to the land- 


owner's “direct supervision and control.” 
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Lingold v. Transamerica Ins. Co., 416 
So.2d 1271 (Fla. 1982). To qualify as a 
“contractor” there must be a contractual 
obligation on the part of contractor (in this 
case, the owner/contractor) which he 
sublets to another. Jones, supra at 289. 

The courts have held that an owner/ 
contractor's only obligation is to himself— 
there being no contractual obligation with 
a “third person” for whom the owner; 
contractor must perform the work. Since 
the owner has no primary contract with 
any third party, there is nothing to sublet 
and thus no “statutory employer” situation. 
Any contract that the owner; contractor 
enters into is merely a “mutual contract for 
work.” Sheedy, supra at 563. Not being a 
“contractor” or “employer” the owner has 
no obligation to secure workers’ compen- 
sation insurance and hence enjoys no im- 
munity from suit by injured employees of 
the hired contractors. 


Suits Against Employees 

The general rule is that an employee is 
protected by the same immunities enjoyed 
by his employer, if the employee was acting 
in furtherance of the employer's business, 
and thus he is immune from suit by fellow 
employees. F.S. 440.11. This is commonly 
referred to as the “fellow-employee™ 
immunity. 

The immunities do not apply when: 

a. an employee acts, with respect to a 
fellow employee, with willful and wanton 
disregard or unprovoked physical aggres- 
sion or with gross negligence when such 
acts result in injury or death or such acts 
approximately cause such injury or death: 

b. employees of the same employer, 
who are operating in the furtherance of the 
employer's business, but are assigned 
primarily to unrelated works. F-.S. 
440.11(1). 


Suits Against Equipment Owners 

e Employees v. Lessors of Equipment 

Anyone who leases equipment to the 
injured employee’s employer falls under 
the employer’s immunity umbrella and 
cannot be sued. Smith v. Ryder Truck 
Rentals, Inc., 182 So.2d 422 (Fla. 1966): 
Iglesia v. Floran, 394 So.2d 994 (Fla. 
1981). Under the Smith rationale, leased 
equipment becomes the “equivalent” of 
equipment owned by the employer; “they 
are, so to speak, the vehicles or working 
tools used in carrying on the employer's 
business.” Smith at 424. 

e Employees v. Owners of Equipment 
Gratuitously Loaned for Use 

An equipment owner who gratuitously 


loans equipment to the injured employee's 
employer can be sued under the theory that 
the owner is vicariously liable, if the equip- 
ment is a dangerous instrumentality or in- 
herently dangerous. Mann v. Pensacola 
Concrete Construction Company, Inc. & 
U.S.F. & G. Co., 448 So. 2d 1132 (Fla. Ist 
DCA 1984). See also LeSuer v. LeSuer, 
350 So.2d 796 (Fla. Ist DCA 1977). The 
supplier also has “a duty to exercise 
ordinary and reasonable care under the cir- 
cumstances and to supply such instru- 
mentalities as will be reasonably safe and 
suitable.” Noel v. M. Ecker & Co. & Car- 
pentry Collaborative, Inc., 9 F.L.W. 529, 
530 (Fla. 4th DCA 1984). 


Suits Against Supervisors 

A supervisor, who is merely carrying out 
the employer’s nondelegable duty to 
provide the employee with a safe place to 
work, is covered under the employer's im- 
munity and is not subject to suit. Dessert v. 
Elec. Mut. Liability Ins. Co., 392 So.2d 
340 (Fla. Sth DCA 1981). A supervisor, 
however, who steps out of that role—and 
commits some independent act of negli- 
gence— is personally liable and can be sued 
by a worker who has received compensa- 
tion benefits. Dessert, supra. 


Suits Against Architects 

An architect has no duty to provide 
workers’ compensation insurance and is 
not protected under the immunity 
umbrella of the employer. As a result, 
architects can be sued if they had a con- 
tractual obligation to supervise construc- 
tion. See bordran v. Wright, 367 So.2d 
1070 (Fla. 3d DCA 1979); Conklin v. 
Cohen, 287 So.2d 56 (Fla. 1973): Geer v. 
Bennett, 237 So.2d 311 (Fla. 4th DCA 
1970). They also can be sued if they negli- 
gently designed a building and such negli- 
gence was a proximate cause of the 
plaintiff's injuries. 


“Borrowed Employee” Rule 

The “borrowed employee” rule (a/k/a 
“borrowed servant” rule) is based on the 
principle that an employee can be working 
for two different employers at the same 
time. In Thornton v. Paktank Fla., Inc., 
409 So.2d 31 (Fla. 2d DCA 1982), the 
court, citing from Larson’s Workmen's 
Compensation Law Treatise, set forth the 
rule as follows: 
When a general employer lends anemployee toa 
special employer, the special employer becomes 
liable for workmen's compensation only if (a) 
the employee has made a contract of hire, 
expressly or impliedly, with the special 
employer, (b) the work being done is essentially 
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that of the special employer, and (c) the special 
employer has the right to control the details of 
the work. When all three conditions are 
satisfied. both employers are liable for 
workmen's compensation. 

Thornton at 32. 

In an effort to determine if these condi- 
tions have been met, courts will often place 
great emphasis on which employer 
assumed responsibility for payment of the 
compensation benefits. See Thornton, 
supra; Maynard v. Kenova Chemical Co., 
626 F.2d 359 (4th Cir. 1980); Kirby v. 
Union Carbide Corp., 373 F.2d 590 (4th 
Cir. 1967). The “arrangements” made 
between the general and special employer 
regarding the employee's services are also 
important in determining the employee's 
status. Pepperidge Farm, Inc. & Liberty 
Mutual Insurance Company v. Booher, 9 
F.L.W. 484 (Fla. 4th DCA 1984); Shelby 
Mutual Insurance Co. v. Aetna Insurance 
Co., 246 So.2d 98 (Fla. 1971). 

If a borrowed employee is working for 
an employer who has not satisfied the 
Thornton requirements, there is no duty to 
provide compensation insurance. As a 
result, the “special” employer can be used. 


Suits Against Parent Corporation 

An employee of a subsidiary corpora- 
tion, who has received workers’ compensa- 
tion benefits from the subsidiary, may 
maintain suit against the parent corpora- 
tion, even if the parent and subsidiary are 
covered under the same workers’ compen- 
sation policy. Gulfstream Land & 
Development Corp., 420 So.2d 587 (Fla. 
1982). 


Suits Against Agent of Employer 

Third party agents of an employer are 
immune from suit if, pursuant to F.S. 
440.11(2), they fall into one of the 
following three categories: (a) employer's 
workers’ compensation carrier; (b) service 
agent of employer; (c) safety consultant to 
the employer. 

In Morris v. Bryan & Fletcher, Inc., 373 
So.2d 407 (Fla. 4th DCA 1979) the 
plaintiff slipped in the hallway of a 
building owned by her employer. The 
employer had hired Bryan & Fletcher to 
maintain the building. Although Bryan & 
Fletcher was the employer's agent, it was 
not an agent within the meaning of F.S. 
440.11(2) and hence was subject to suit asa 
third party tortfeasor. 


Loss of Consortium 

A loss of consortium claim is not subject 
to workers’ compensation immunities and 
can be brought as an independent action. 
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See Kimbrell v. Paige, 448 So. 2d 1009 (Fla. 
1984). 


Conclusion 

The search for a defendant is not 
necessarily an easy one. Each case must be 
analyzed carefully and a thorough investi- 
gation of the facts is essential. Ifan OSHA 
investigation was conducted, all efforts 
should be made to obtain the file. It often 
contains a plethora of valuable 
information not readily available else- 
where. Where possible, a meeting should 
be set up with the inspector. 

Construction accidents are not 
automatically “comp” cases. There are 
alternatives. With hardwork and a little 
luck, the search for a defendant may be 
well worth wie effort. BJ 


'The 1974 amendment provided: 

“A subcontractor is not liable for the payment 
of compensation to the employees of another 
subcontractor on such contract work and is not 
protected by the exclusiveness of liability pro- 
visions of §440.11 from action at law or in 
adiniralty on account of injury of such employee 
of another subcontractor.” 
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Criminal Law 


The Due Process Defense in “Reverse Sting” Cases 


This article surveys the decisions involving the due process defense to reverse sting cases and defines the 


by Philip J. Padovano 


In a type of undercover operation refer- 
red to asa “reverse sting,” law enforcement 
agents actually supply the contraband used 
in a controlled transaction involving the 
suspect. The advocates of this practice 
contend that it is necessary to infiltrate the 
sophisticated underworld of drug dealers 
while the critics say that it is more like 
making a crime than detecting one. 

The practice of supplying drugs to a 
suspect is not unconstitutional in and of 
itself, but it does have the potential for 
abuse. Many of these cases have involved a 
claim by the defense that the creative 
involvement of the officers was so out- 
rageous that it constituted a violation of 
the defendant’s right to due process of law. 


Nature and Origin of the 
Due Process Defense 

The due process defense evolved from 
the defense of entrapment, which has 
several of the same characteristics.! Each 
ofthese defenses is based upon the concept 
of fairness,? and each is a true affirmative 
defense requiring an admission of the 
underlying criminal act.3 The major dif- 
ference is that the due process defense is 
based primarily upon the actions of the 
police.4 Thus, it may be raised without 
regard to the defendant’s predisposition.§ 

One of the first decisions to recognize 
that the overzealous actions of police offi- 
cers could constitute a violation of the 
defendant's due process rights was Rochin 
v. California, 342 U.S. 165 (1952). In that 
case, the actions of the police in pump- 
ing the defendants stomach to retrieve 
a controlled substance “shocked the 
conscience of the court.” Although it 
was apparently not a _ violation of 
any fourth amendment right, the Court 
invoked the due process clause and its own 
supervisory power to order an exclusion of 
the evidence. 

The principles of Rochin were later cited 
in United States v. Russell, 411 U.S. 423 


permissible range of police tactics. 


(1973), for the proposition that a due 
process violation can bar criminal prosecu- 
tion altogether. The Court rejected a claim 
of entrapment as a matter of law but noted 
in affirming the conviction that it might 
“some day” be presented with a situation in 
which the conduct of law enforcement 
agents is “so outrageous that due process 
principles would absolutely bar the gov- 
ernment from invoking judicial processes 
to obtain a conviction.” 

That day has not arrived yet for the 
Supreme Court, but the due process de- 
fense has been reaffirmed in principle by 
the Court on several occasions. The Court 
recognized the defense once again in 
Hampton v. United States, 425 U.S. 484 
(1976), but rejected the defendant’s claim 
that his due process rights were violated by 
government agents who supplied him with 
the drugs he unlawfully distributed. Rec- 
ognition of the due process defense was 
subsequently implied in United States v. 
Paynor, 447 U.S. 727 (1980), wherein the 
Court rejected a claim of “governmental 
misconduct” on the ground that the de- 
fendant lacked standing to question the 
actions of the law enforcement agents in 
question. 
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Application of the Defense 
to Reverse Sting Cases 

Asa general proposition, the due process 
clause is not violated by the mere act of 
supplying contraband to a suspect. That 
claim was rejected by the Supreme Court 
in Hampton v. United States, wherein a 
government agent supplied heroin to a 
defendant who then sold it to another 
agent. Thus, the Court declined to hold 
that the act of supplying contraband toa 
suspect constitutes a per se violation of the 
due process clause. 

While it is true that reverse sting opera- 
tions are generally constitutional, they 
may be rendered unconstitutional by the 
manner in which they are executed. The 
constitutionality of the operation may 
depend upon a number of factors, includ- 
ing the nature and extent of involvement 
by law enforcement, the legality of law 
enforcement tactics, the manner in which 
its confidential informants are compen- 
sated, and the willingness, if any, expressed 
by the suspect. 


Law Enforcement Involvement 

Law enforcement officers are involved 
in the offense to a certain degree in every 
reverse sting because the operation by its 
nature is carried out by providing contra- 
band to the suspect. It would be difficult to 
state exactly what the police may do in 
addition to providing the contraband be- 
cause the courts have determined the per- 
missible range of police involvement on a 
case-by-case basis depending upon the 
facts.6 However, some general observations 
may be made. 

The duration of police involvement 
seems to have a direct relationship to the 
success of the defense. The longer the 
officers or informants have worked under- 
cover with the same suspects, the more 
vulnerable they will become to the claim 
that they were creating a crime and not 
detecting one.” The increase in exposure 
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between the parties will generally provide 
the opportunity for an increase in police 
involvement if for no other reason than it 
may become necessary to continue in an 
undercover capacity. 

The degree of participation is also rele- 
vant. If the officers can successfully com- 
plete the operation merely by providing the 
suspect with an opportunity to purchase 
the contraband, the courts will likely view 
their actions as effective police work. On 
the other hand, their actions are less likely 
to be approved if they supply the idea for 
the crime, provide necessary technical as- 
sistance, or otherwise facilitate the com- 
mission of crime. 


Legality of Law Enforcement Activities 

The due process defense will not neces- 
sarily be sustained in a reverse sting case if 
the law enforcement officers commit a 
violation of the law in the course of the 
operation. The Supreme Court has made it 
clear that illegal conduct of the police is not 
in and of itself a reason to exonerate the 
accused but that the remedy in such cases 
would be to prosecute the police separate- 
ly.!° Though not dispositive, the legality of 


police conduct must be regarded a relevant 
factor. 

The legality of the officers’ actions could 
be raised with respect to the manner in 
which the contraband is actually used. For 
example, the Florida Comprehensive Drug 
Abuse Prevention and Control Act makes 
it lawful for an officer to possess contra- 
band substances,!! but it does not address 
the question of whether he can deliver 
them.!2 Even if that authority were clear, it 
is certainly not clear whether police officers 
could deliver the substances through an 
intermediary such as an unsupervised con- 
fidential informant. Nor is it clear whether 
the officers can use drugs seized as evidence 
in pending cases.¥3 

The resolution of these issues will have 
bearing upon the use of the due process 
defense particularly in the case of a delib- 
erate violation. Even then, however, the 
illegal actions of the police may not assure 
the success of the defense. 


Manner of Compensating Informants 
Law enforcement officers may properly 

use paid confidential informants in con- 

nection with a reverse sting, but there are 


AGlick 
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“No, Mr. Ryan, the firm's salary review committee 
will not be hearing motions for additur.” 
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certain limitations to the manner in which 
such informants may be used. The due 
process defense is most likely to be sus- 
tained if the informant is paid a contingent 
fee to make a case against a certain indi- 
vidual"4 or if the case turns entirely upon 
the testimony of the informant.!5 

The Fifth Circuit Court of Appeals has 
drawn a distinction between the general 
use of a paid informant and the specific use 
of an informant who has been paid a 
contingent fee for the purpose of procuring 
evidence against a particular named de- 
fendant. The due process defense was 
rejected in the first situation!® but sustained 
in the second.!7 

The use of a contingent fee confidential 
informant may invalidate a reverse sting 
operation in some cases even if the activities 
of the informant are not directed at a 
particular suspect. The First District Court 
of Appeal recently sustained a due process 
defense in State v. Glosson, 441 So.2d 1178 
(Fla. Ist DCA 1983), cert. granted (Fla. 
July 6, 1984, Case No. 64,688) where the 
entire case rested upon the credibility of an 
informant who was paid a contingent fee in 
a reverse sting case. The operation was not 
directed at a named suspect, but a majority 
of the court was of the opinion that the 
operation “was... akin to the manufactur- 
ing of criminal activity by the state.” 

The same court rejected the due process 
defense in the companion case of Owen v. 
State, 443 So.2d 173 (Fla. Ist DCA 1983). 
In that case “there was no contingency fee 
arrangement and the fee did not depend on 
the effectiveness of the informant’s coop- 
eration, either during the sting operation 
or afterwards at trial.” 


Suspect’s Role in the Offense 

The due process defense, unlike the 
defense of entrapment, does not focus on 
the predisposition of the accused.!8 Never- 
theless, the question of the defendant's 
willingness to engage in the offense is 
relevant to the overall determination of the 
question of whether the conduct of the 
officers was so outrageous that it should 
bar criminal liability."7 Government con- 
duct which may be viewed as unacceptable 
in the case of a reluctant low-level partici- 
pant may be acceptable in the case of a 
suspect engaged in an ongoing pattern of 
similar offenses.2 


Practical Application of the Defense 
When the due process defense was first 
recognized, it was assumed that the appro- 
priate remedy would be to exclude the 
evidence obtained as a result of the over- 


zealous activities of the police officers.?! 
While the courts have now approved of 
broader remedies, it appears that it would 
be proper to raise the issue by filing a 
motion to suppress and presenting evidence 
of the alleged misconduct.?? 

The observation of the Court in United 
States v. Russell, that the conduct of law 
enforcement agents may be so outrageous 
that due process principles “would abso- 
lutely bar” a conviction suggests that it 
would also be proper to raise the defense in 
a motion to dismiss or in a motion for 
judgment of acquittal.23 While there are 
some disadvantages to raising the defense 
by pretrial motion, the procedure has been 
approved in both the federal*4 and state 
courts.?5 


Judicial Standards 

Thus far, the attempts to establish a rule 
of law have succeeded only in providing an 
entirely subjective standard. The conduct 
of a law enforcement officer may bar a 
conviction if it is “outrageous” but that 
may mean one thing to one judge and an 
entirely different thing to another. Like- 
wise, it is apparent that conduct which 
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“shocks the conscience” of one court may 
not offend another. 

These individualized personal standards 
should be replaced by a simple objective 
test to determine whether the government’s 
conduct facilitated the detection and sup- 
pression of crime or impermissibly created 
new crime merely to obtain a conviction. 
The trial courts could make that deter- 
mination by reviewing a number of factors 
including: (1) the initiation of the criminal 
plan by the government or the the defend- 
ant; (2) the degree of difficulty of the 
investigation and the need for government 
participation as a law enforcement tactic; 
(3) the degree of involvement by the officers 
and the length of time they were involved 
in the operation; (4) whether the officers 
provided essential materials or services (in 
addition to the contraband) and, if so, 
whether the defendant could have obtained 
those materials or services independently; 
and (5) the nature of the suspect’s role in 
the transaction including the degree of his 
willingness to participate. 

The Florida courts have not had the 
occasion to suggest a standard of appellate 
review because in each of the reverse sting 
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cases the appellate court has affirmed the 
judgment of the trial court.2¢ There may be 
procedural obstacles to review if the de- 
fense was originally presented in an unsuc- 
cessful sworn motion to dismiss.27 Other- 
wise, the appellate courts are likely to treat 
the matter as a mixed question of law and 
fact and to consider only the alleged errors 
of law on appeal. 


Conclusion 

A defendant’s constitutional right to due 
process of law is not violated by the 
conduct of law enforcement agents in 
providing the contraband forming the basis 
of the offense. The procedure should be 
used with caution, however, as it is clear 
from the decisions that a variety of addi- 
tional factors may serve as an absolute bar 
to criminal liability. BJ 


'The Ninth Circuit Court of Appeals in 
United States v. Ramirez, 710 F.2d 535 (9th 
Cir.1983) described the due process defense as 
being a “close relative” of the defense of 
entrapment. 

2The origin of the entrapment defense in 
criminal cases can be found in common law 
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principles of equity. The Supreme Court of 
Florida in comparing the defense to the “clean 
hands doctrine” has said that it stems from 
principles of “decency, good faith, fairness and 
justice.”. Peters v. Brown, 55 So.2d 334 (Fla. 
1951). The due process defense is derived froma 
similar constitutional principle which protects 
against a denial of “fundamental fairness, shock- 
ing to the universal sense of justice,” United 
States v. Russell, 411 U.S. 423 (1973), citing 
Kinsella v. United States, 361 U.S. 234 (1960). 

3The defense of entrapment is an affirmative 
defense which is not generally available to a 
defendant who has denied the commission of the 
act alleged to constitute a crime. Pearson v. 
State, 221 So.2d 760 (Fla. 2d D.C.A. 1969), 
Ivory v. State, 173 So.2d 759 (Fla. 3d D.C.A. 
1965), cert. dism. 183 So.2d 212. The due 
process defense must also be considered as an 
affirmative defense for a defendant could not 
logically contend that law enforcement officers 
created or facilitated the commission of a crim- 
inal act and simultaneously deny that the act 
occurred. 

4The focus of the due process defense, unlike 
the defense of entrapment, is on the nature of the 
conduct of the law enforcement officers. Hamp- 
ton v. United States, 425 U.S. 484 (1976). 

5 Proof of predisposition to commit the crime 
will bar application of the entrapment defense 
under United States v. Russell, 411 U.S. 423 
(1973), but the principle of “fundamental fair- 
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ness” will not permit even a predisposed defend- 
ant to be convicted of a crime in which police 
conduct was “outrageous.” United States v. 
Prarie, 572 F.2d 1316 (9th Cir. 1978), United 
States v. Johnson, 565 F.2d 179 (Ist Cir. 1977), 
United States v. Wylie, 625 F. 2d 1371 (9th Cir. 
1980). 

6 Justice Rehnquist noted in United States v. 
Russell, at 411 U.S. 431, that the due process 
clause is not easily zmbodied in “fixed rules” of 
law. It was perhaps for that reason that the I Ith 
Circuit Court of Appeals adopted a “totality of 
the circumstances” approach to the application 
of the due process defense in reverse sting cases. 
United States v. Gianni, 678 F.2d 956 (11th Cir. 
1982). 

7The Ninth Circuit Court of Appeals sus- 
tained a due process defense in Greene v. United 
States, 454 F.2d 783 (9th Cir. 1972), noting that 
the government may not “involve itself so direct- 
ly and so continuously over such a long period of 
time in the creation and maintenance of a 
criminal operation and yet prosecute its collab- 
orators.” /d., at 787. 

8 United States v. Savage, 701 F.2d 867 (11th 
Cir. 1983), United States v. Tobias, 662 F.2d 381 
(Sth Cir. 1982). 

*The Third Circuit Court of Appeals sus- 
tained a due process defense in United States v. 
Twigg, 588 F.2d 373 (3d Cir. 1978), where the 
government suggested the idea of manutactur- 
ing the drug and supplied chemicals and techni- 
cal advice to suspects who would not otherwise 
have had the ability to carry out the plan. 
Compare, United States v. Leja, 563 F.2d 244 
(6th Cir. 1977), and United States v. Smith, 538 
F.2d 1359 (9th Cir. 1976). 

1” Hampton v. United States, 425 U.S. at 490 
(1976). 

MELA. STAT. §893.13(4)(b)(5) (1983). 

The Criminal Law Section of The Florida 
Bar recently approved a recommendation of the 
Morality in Reverse Sting Operations Commit- 
tee for the following proposed changes in 
§893.13(4)(b)(5): “Law enforcement agencies 
and officers acting in their official capacity may 
possess, sell, manufacture or deliver controlled 
substances only upon prior written approval of 
the head of such law enforcement agency. Such 
activities shall be deemed an operational func- 
tion of the law enforcement agency.” 

13These issues involve a mix of legal and 
ethical considerations. 

‘Williamson v. United States, 311 F.2d 441 
(Sth Cir. 1963). 

'SState v. Glosson, 441 So.2d 1178 (Fla. Ist 
D.C.A. 1983), cert. granted (Fla. July 6, 1984, 
Case No. 64,688). 

16 United States v. Joseph, 533 F.2d 282 (Sth 
Cir. 1976). 

'7 Williamson v. United States, 311 F.2d 441 
(Sth Cir. 1963). 

United States v. Russell, 411 U.S. 423 
(1973), Hampton v. United States, 425 U.S. 484 
(1976). 

In United States v. Batres-Santolino, 521 F. 
Supp. 744 (N.D. Cal. 1981) the court held that 
the defendant's lack of prior involvement is 
relevant to the due process defense although not 
dispositive. 

2° Compare, United States v. Batres-Santolino, 
wherein the sting operation resulted in the arrest 
of an amateur first offender who would not have 
had the knowledge or means to commit the 
offense were it not for the intervention of 
government agents with United States v. Gentry, 
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642 F.2d 385 (10th Cir. 1981), and United States 
v. Simko, 662 F.2d 656 (10th Cir. 1982), wherein 
the sting operation served to infiltrate an existing 
criminal enterprise. 

21Rochin v. California, 342 U.S. 165 (1952). 

22 More recent decisions have referred to the 
matter as a “defense,” United States v. Wylie, 
625 F.2d i371 (9th Cir. 1980), or as a ground to 
“dismiss prosecution,” United States v. Batres- 
Santolino, 521 F. Supp. 744 (N.D. Cal. 1981), 
n.5, but there is nothing suggested in the cases 
which would preclude the use of the exclusionary 
rule type of remedy employed in Rochin v. 
California, 342 U.S. 165 (1952). The due process 
defense was raised in a motion to suppress in 
Sarno v. State, 424 So.2d 829 (Fla. 3d D.C.A. 
1983). The defense was unsuccessful but not for 
any procedural reason. 

23United States v. Russell, 411 U.S. 423 
(1973). 

24United States v. Nunez-Rios, 622 F.2d 1093 
(2d Cir. 1980): United States v. Batres-Santo- 

lino, 521 F.Supp. 744 (N.D. Cal. 1981). 

25Glosson v. State, 441 So.2d 1178 (Fla. Ist 
D.C.A. 1983), cert. granted (Fla. July 6, 1984, 
Case No. 64,688); Lawrence v. State, 357 So.2d 
424 (Fla. Ist D.C.A. 1978). 

26Glosson v. State, 441 So.2d 1178 (Fla. Ist 
D.C.A. 1983), cert. granted (Fla. July 6, 1984, 
Case No. 64,688), affirmed an order of the trial 
court sustaining the due process defense, and 
Owen v. State, 443 So.2d 173 (Fla. Ist D.C.A. 
1983), affirmed an order of the trial court 
rejecting the due process defense. The court 
reversed an order of dismissal in State v. Eshuk, 
347 So.2d 704 (Fla. 3d D.C.A. 1977), but that 
case was nota “reverse sting” case. No appellate 
standard was suggested in the opinion. 

27 A challenge to the police activity ina motion 
to suppress, or in trial by a motion for judgment 
of acquittal, would allow for a full development 
of the facts. That opportunity may not be as 
readily available in a sworn motion to dismiss. 
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by William F. Crary II 


The promotion of law-related education 
(LRE) in grades K-12 is one of the most 
important projects The Florida Bar has 
undertaken. During the last two years, 
under the effective leadership of our past 
chairman, Judge Mike Carter of Wakulla 
County, the Youth and the Law Commit- 
tee (YLC) has developed a program of 
goals designed to make this Bar project a 
lasting success. Now, under our new 
chairman, Marshall Cassedy, the former 
executive director of the Bar, we are 
moving forward to realize our goals. 

Our first goal accomplished was the 
establishment of a full-time LRE coor- 
dinator’s office. The Florida Bar Founda- 
tion granted $10,000 to help fund the new 
office and this grant was supplemented 
trom past President William O.E. Henry's 
special discretionary fund. The Board of 
Governors gave wholehearted support to 
the project and agreed to donate office 
space and support services at The Florida 
Bar Center. ‘In late April, after reviewing 
the resumes of many qualified applicants, 
the Bar hired Annette Pitts to fill the 
position of LRE coordinator. Our coor- 
dinator is now diligently carrying out the 
administrative functions necessary for Bar 
promotion of LRE programs. 

An LRE program is a course or system of 
instruction designed to teach children the 
basic laws, rules and functions of our 
society. Children must learn early how 
they can effectively participate in our 
system and where they can go for help in 
solving their problems. They must also 
learn that certain rights and responsibili- 
ties are attached to their citizenship. 

In addition to a trained course in- 
structor, effective LRE programs 
generally enlist the aid of attorneys, 
governmental officials, law enforcement 
personnel and others who share their 
knowledge and insight with the students. 
This direct contact with the leaders of 
the community helps children to feel 
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more a part of our system. 

One of the first functions of our new 
LRE coordinator has been to assimilate a 
list of organizations and_ individuals 
interested or already participating in LRE 
promotion. A major goal of the YLC is the 
establishment of a statewide network that 
will coordinate the efforts of diverse 
groups currently involved in LRE 
activities. 

At The Florida Bar convention in June, 
the YLC took the opportunity to meet with 
a number of officials representing various 
law enforcement and educational organi- 
zations involved in LRE. At the meeting 
we presented our concept of joining forces 
in an independent nonprolit association 
dedicated to the promotion of LRE. The 
proposal met with enthusiastic support. 
All participants at the conference decided 
that now is the time to unite our efforts. 


Support Groups to Form Association 

There are three principal groups 
promoting LRE in Florida: attorneys, 
educators, and law enforcers. These 
support groups are further divided into 
other organizations and committees pur- 
suing separate LRE projects. While there is 
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some contact between these groups, there 
is no centralization of effort. To avoid 
duplication of work, our three groups need 
to join together in an organization whose 
structure will allow us to pool our 
resources and work toward a common 
goal. 

An independent Law-Related Educa- 
tion Association (LREA) is the 
appropriate organization for achieving our 
needed unity. While membership ina state- 
wide LREA would consist primarily of 
individuals trom the three LRE support 
groups, it would encourage all other 
interested organizations and citizens to 
join. 

The primary purpose of the proposed 
LREA would to be tend unity to the exist- 
ing fractionalized LRE programs in 
Florida, and to assist in the development 
and promotion of LRE programs of the 
highest quality. Existing LRE programs 
each have something to share. The LREA 
would provide a forum for'discussion and 
analysis of the successes and failures of 
particular LRE programs and teaching 
methods. 

A statewide LREA could rise to a 
position of prominence from which it 
could attract the public and legislative 
attention necessary to provide for the 
permanent establishment of effective LRE 
programs throughout the state. Many 
communities lack LRE programs. LRE 
efforts in other areas are short-lived. An 
LREA is needed to monitor the progress of 
existing LRE programs and to keep 
community support for such programs 
active. Clearly, an efficient statewide or- 
ganization is needed to put our ideas into 
action. 


Selection of Teaching Materials 

The establishment of LRE programs in 
the public schools begins with the selec- 
tion of appropriate teaching materials. To 
facilitate the selection of such materials by 
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teachers and curriculum supervisors, the 
LREA is expected to assimilate model 
programs from around the state and the 
nation. The LREA would then review and 
analyze the many existing programs and 
recommend those programs which have 
been proven effective, such as Judge 
Clifton Kelly's well-known “Consequences 
of Crime™ program. (See Judge Clifton M. 
Kelly, “Youth and the Law-Law 
Education and Character Training for 


Children,” Florida Bar Journal, Vol. 
LVIII, No. 5 (May 1984), 305.) It would 
further provide information on how to 
establish a recommended program and 
where to obtain funding for its continua- 
tion. 

As stated, most LRE programs involve 
the participation of community leaders. 
The LREA could provide educators with 
contacts to members who are available to 
assist with instruction, such as attorneys 
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participating in the YLC's planned 
speakers program. It could also provide 
guidelines for other participating speakers 
as well as ideas for effective teaching. 

It is anticipated that the LREA will also 
publish a newsletter to maintain direct 
contact with its membership. A newsletter 
would keep everyone informed as to what 
programs are being tried and where 
improvement is necessary. Educators and 
program speakers would be encouraged to 
share their experiences. Notice of any 
periodic meetings or LREA conventions 
could also be provided in the newsletter. 

The LREA may also be instrumental in 
establishing and coordinating other 
teaching programs such as courthouse 
tours, prison tours, and independent 
speakers’ programs for organizations 
outside the public school system. 

In our state, convicted drunk drivers are 
required to attend a driver education 
course, and convicted drug abusers attend 
rehabilitative programs. Perhaps it is time 
to consider requiring all juveniles adjudi- 
cated delinquent to attend mandatory 
LRE courses. This is being done in High- 
lands County with reported success. The 
LREA could be instrumental in establish- 
ing and promoting such courses in other 
counties. 

Initially, the YLC has undertaken the 
task of establishing the LREA. Local bar 
associations are being contacted by the 
YLC and encouraged to create their own 
youth and the law committees if they have 
not already done so. The local YLCs will 
be requested to coordinate with our 
Florida Bar YLC and provide our 
committee with the names of local 
attorneys, educators and law enforcement 
personnel interested in becoming members 
of the LREA. During the period of 
development, we are also encouraging 
local communities to establish their own 
LRE advisory boards or chapters. These 
will become incorporated into the state- 
wide network. 

The YLC is also arranging to present its 
LREA proposal to the various LRE 
support groups at their respective annual 
conventions. In July, | had the oppor- 
tunity to address the State Convention of 
the Florida’ Association of School 
Resource Officers (FASRO) on Singer 
Island. The YLC concept of a statewide 
organization was met with an enthusiastic 
response. FASRO olficials gave their 
assurance that they wish to participate in 
the new LREA. 

The LREA will be a nonprofit corpora- 
tion. Our committee is proposing that the 
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board of directors consist of representa- 
tives from each support group. Current 
plans are to organize membership into 
local chapters. The local youth and the law 
committees and LRE advisory commit- 
tees could provide a foundation for 
establishing these local chapters. Much of 
the actual implementation of LRE courses 
is expected to be the function of the local 
chapters working with the local school 
boards and county commissions. 


Self-funding Is Goal 

Once the project is in full swing, the 
LREA will be a self-funded organization. 
It will establish a program for obtaining 
charitable donations and government 
grants. Already the Wiseheart Foundation 
has donated $4,500 to be used as seed 
money for the planned association. 
During its formative years, the LREA will 
encourage organizations closely connected 
with the three LRE support groups to 
make substantial contributions. There 
may also be modest dues collected from 
members to defray expenses. 

Unity among I-RE support groups is 
essential to the development of effective 
LRE programs in Florida. To achieve this 
unity, the YLC must take the initiative and 
lay the groundwork for a_ statewide 
organization which will make a lasting 
contribution to our state’s children and to 
our future. 
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Together we can help chilaren to 
develop a sense of social responsibility and 
respect lor people, property and the laws 
which protect them. Through our efforts 
children can come to understand that the 
implementation and enforcement of laws 
are for their benefit. Perhaps when children 
fully understand that they are participating 
members of our society, the number of 
criminal incidents can be reduced. Many 
law enforcement officers involved in 
existing LRE programs report that LRE 
does help reduce crime. 

President Gerald Richman, who was 
responsible for developing a_ school 
speaker’s program in his native Dade 
County, is a strong supporter of LRE. He 
greatly advocates attorney participation in 
school programs. President-elect Patrick 
Emmanuel has also demonstrated support 
for Bar promotion of LRE. Many Bar 
members recognize that helping Florida’s 
children to understand the law is one of the 
most important tasks our organization can 
undertake. 

It is essential that we, as lawyers, remain 
at the forefront of developing and 
promoting LRE programs that will benefit 
Florida’s children. We have an important 
role to play in organizing our proposed 
LREA and making it work. If we do not 
help, interest in LRE programs them- 
selves may fade. We must continue to 
support programs that teach a basic appre- 
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ciation of law and responsibility. Such 
courses are a vital part of every child's 
education. If they receive a_ firm 
foundation in understanding the structure 
of our society, today’s children will be 
better able to meet the needs of tomorrow. 


Wm. F. “Rick” Crary 11 is associ- 
ated: with the law firm of Crary, 
Buchanan, Bowdish & Bovie in 
Stuart. He received his B.A. from the 
University of South Florida in 1975 
and his J.D. with honors from the 
University of Florida in 1980. He 
currently serves as vice chairman of 
the Youth and the Law Commiitiee. 
He writes this column on behalf of the 
Youth and the Law Committee, 
Marshall R. Cassedy, chairman. 
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“| advised him that he had the right to remain silent, but. . .” 
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Entitlement to Business Damages in 
Condemnation Actions 


Real Property, Probate& Trust Law 


Legislative reform of F.S. §73.071(3)(b) (1983) is necessary in order to rectify the present inconsistency 


by Paul A. Turk, Jr. 


Based upon the recent decision of 
Florida’s Fourth District Court of Appeal 
in Florida Power & Light Company v. First 
National Bank & Trust’ Company of 
Riviera Beach, et al., ——So.2d_—, 9 
FLW 828 (Fla. 4th D.C.A. 1984), immedi- 
ate legislative reform of F.S. §73.071(3)(b) 
(1983) is necessary. In Florida Power & 
Light, the court held that a condemnee’s 
entitlement to business damages under the 
statute requires the taking to be by a 
governmental agency or political subdivi- 
sion of the State of Florida. In so ruling, 
the court held that Florida Power & Light 
Company (“FP&L”) is not responsible toa 
landowner for payment ol business 
damages under F.S. §73.071(3)(b) even 
though the landowner’s business 
damaged as a result of the condemnation 
action. 

The F P&L decision involved a condem- 
nation action by FP&L seeking to obtain 
un easement for the construction, opera- 
tion. and maintenance of powerlines. 
Numerous landowners were joined as 
party defendants in the case by FP&L and 
among them was Hobe Groves, Inc. 
(“Hobe Groves”). FP&L sought to obtain 
an easement approximately 170 feet in 
width and extending for about one mile 
over the length of Hobe Groves’ property. 
At the time the action was commenced, 
Hobe Groves had operated a successful 
citrus grove on the land on which the ease- 
ment was sought, as well as on the ad- 
joining property. 

At trial, the court allowed Hobe Groves 
to present evidence of damages to its 
business resulting from the easement over 
the objection of FP&L who claimed that it 
was not legally responsible for payment of 
business damages. These damages 
included the increased costs of irrigation, 
crop spraying, and culvert maintenance. 
The jury returned a verdict for business 
damages in the amount of $99,000 in favor 
of Hobe Groves. FP&L appealed to the 
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regarding condemning authorities’ responsibility for payment of business damages. 


Fourth District Court of Appeal claiming 
that it was not responsible for payment of 
business damages under F.S. §73.071(3) 
(b). F.S. §73.071(3)(b) (1983) provides as 
follows: 


(3) The jury shall determine solely the 
amount of compensation to be paid, which 
compensation shall include: 

(b) Where less than the entire property is 
sought to be appropriated, any damages to the 
remainder caused by the taking, including when 
the action is by the Division of Road Operations 
of the Department of Transportation, county, 
municipality, board, district or other public 
body for the condemnation of a right-of-way, 
and the effect of the taking of the property 
involved may damage or destroy an established 
business of more than five years’ standing, 
owned by the party whose lands are being so 
taken, located upon adjoining lands owned or 
held by such party, the probable damages to 
such business which the denial of the use of the 
property so taken may reasonably cause: any 
person claiming the right to recover such special 
damages shall set forth in his written defenses 
the nature and extent of such damages: 


“Public Body” 

FP&L’s argument on appeal centered 
upon its position that only the specifically 
enumerated entities named within the 


statute were responsible for payment of 


business damages and, because FP&L was 
not listed within the statute, no obligation 
was placed upon FP&L to make compen- 
sation to a landowner for business 
damages. No Florida case had addressed 
the meaning of the term “public body” as 
set forth in F.S. §73.071(3)(b), nor had any 
Florida court decided whether all 
condemning authorities were responsible 
for payment of business damages. The 
lower court had reached the conclusion 
that FP&L was a “public body” within the 
meaning of the statute and, therefore, was 
responsible for payment of business 
damages. 

In rejecting Hobe Groves’ claim that 
FP&L was a public body, the Fourth 
District Court of Appeal held the term 
“public body” to include only govern- 
mental agencies or political subdivisions of 
the State of Florida. Accordingly, since 
FP&L did not fall within that classifica- 
tion, the court ruled that FP&L could not 
be required to pay business damages 
despite the jury’s finding- that Hobe 
Groves, in fact, had incurred substantial 
damages to its business as a result of 
FP&L’s condemnation action. 

The FP&L decision fails to discuss the 
contentions made by Hobe Groves relating 
to the legislative history of the statute. 
Prior to the 1965 amendment, F.S. 
§73.10(4), by its terms, limited the recovery 
of business damages to cases where the 
state or another public body was the 
condemnor.!' The 1965 amendment, while 
retaining the phrase “public body,” 
expanded the definition of severance 
damages to include business damages,? 
thus creating the ambiguity. Hobe Groves 
had claimed on appeal, in addition to its 
argument that FP&L was a public body, 
that the amendments which had been made 
to the business damages statute 
demonstrated the legislature's attempt to 
place responsibility for payment of busi- 
ness damages upon all entities exercising 


the power of eminent domain. Hobe 
Groves contended on appeal that the sta- 
tutory revisions made to F.S. §73.071 
(3)(b) (1965), coupled with the court's 
obligation to construe a statute in a 
manner which would ensure its validity? 
required a ruling that all condemning 
authorities be held responsible for 
payment of business damages. The court 
failed to address those contentions within 
this opinion and in so doing served to 
ensure that the business damages statute, 
as presently interpreted. would place an 
obligation for payment of business 
damages only upon governmental agencies 
or political subdivisions of the state. 

The significance of the court's decision 
can be seen when an analysis is made of the 
type of entities exercising the power of 
eminent domain which clearly are not 
governmental agencies or political subdi- 
visions of the state. Included within that 
category are electric utilities, such as 
Florida Power & Light and Florida Power 
Corporation, which are granted the power 
of eminent domain by F.S. §361.01 (1983), 
gas companies,‘ telephone and telegraph 
companies,’ water works companies,® and 


railroads.’ Under the FP&L court's ruling, 
none of these entities will be obligated to 
compensate a landowner whose business is 
damaged as the result of an eminent 
domain action even though these very 
entities act in the place, and with the per- 
mission, of the sovereign.* 

In arriving at its decision, the FP&L 
court acknowledged that it was unfair fora 
property owner upon having his property 
taken by eminent domain to be subject to 
different standards of compensation de- 
pending upon the identity of the 
condemnor. In spite of that misgiving, the 
court felt constrained to hold that FP&L is 
not required to pay business damages as 
the court found the statute to be clear, un- 
ambiguous and not subject to enlarge- 
ment or construction. In reflecting upon 
the unfairness of the statute, the court 
observed that the remedy to correct the 
disparity belonged within the legislative 
domain. 


Effect on Landowners 
The issue decided by the Fourth District 
Court of Appeal regarding which 


condemning authorities are responsible for 


: Our method of operation | has bese apnawed by the Florida Bar 
Professional Ethics 77-8 and we are licensed 


payment of business damages represents 
the first appellate court decision on that 
subject. Furthermore, the FP&L court 
denied Hobe Groves’ motion to certify the 
question to the Florida Supreme Court, 
thus precluding Supreme Court review. 
The decision has an enormous, and poten- 
tially disastrous, effect upon landowners 
who operate a business on their property 
and whose property is condemned by a 
nongovernmental entity. Barring a con- 
stitutional attack on the business damages 
statute, (none was made in Hobe Groves 
because of the favorable interpretation by 
the trial court), the trial courts in Florida 
will be obligated to adhere to the rationale 
of the FP&L decision. 

It would appear that a successful consti- 
tutional challenge could be made to the 
business damages statute. Although it may 
not be impossible to arrive at a rational 
basis as to why an entity such as the 
Florida Department of Transportation, on 
the one hand, should be required to pay 
business damages to a landowner while 
FP&L on the other hand should not, 
proponents of the existence of a rational 
basis for such a dichotomy certainly face a 
tremendous test of legal acumen 
and persuasion. 

The problem with a constitutional 
attack upon the statute, however, lies with 
the remedy to be supplied by the court. 
Should a court delete the portion of the 
statute pertaining to specifically 
enumerated entities and, therefore, allow 
for the payment of business damages by all 
entities exercising the power of eminent 
domain? This remedy was used by the 
court in McCall v. State, 354 So.2d 869 
(Fla. 1978), when it struck one vague sub- 
section of an otherwise clear statute to save 
the constitutionality of the statute. Or, 
must the court refrain from acting in the 
place of the legislature and, therefore, 
strike down the business damages statute 
in its entirety, thereby disallowing business 
damages in all cases? In Metropolitan 
Dade County v. Bridges, 402 So.2d 411 
(Fla. 1981), the Florida Supreme Court 
refused to alter the plain meaning of a 
statute, ruling that courts do not have the 


Correction 


Carol Faber, who assisted author 
Luis M. Artime with the Real Proper- 
ty column, “Florida’s Future Is up in 
the Air,” printed in the July/ August 
issue, was incorrectly identified in bio- 
graphical information included in that 
article. 
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power to alter statutes so as to render an 
otherwise unconstitutional statute consti- 
tutional. 

Florida courts have consistently stated 
that entitlement to business damages is a 
matter of legislative grace and does not 
flow from the constitution.® The legisla- 
ture, in enacting the statute, presumably 
acted upon the premise that a landowner's 
business is a valuable property right for 
which compensation is necessary when his 
business has been damaged as a result of 
the eminent domain power. However, 
under the Fourth District Court of 
Appeal’s interpretation of the statute, only 
governmental agencies or political subdi- 
visions must pay for damages to a 
landowner's business when the privilege is 
exercised. Furthermore, future cases may 
attack the business damages statute as 
being unconstitutional, with the possible 
result that the right to receive business 
damages may be disallowed in its entirety. 
Clearly, such a result would be inconsistent 
with the intention of the legislature in 
initially enacting the statute and allowing 
for compensation to business owners. 

In order to avoid such pitfalls and place 


all business/landowners on an equal 


footing, the legislature should amend F.S. 
§73.071(3)(b) to delete its present 
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certain entities who 
exercise the power of eminent domain and 
specifically provide that all condemning 
authorities will be responsible for payment 
of business damages. In view of Florida's 
burgeoning land development and a 
corresponding need for electric, water, 
telephone, and telegraph utilities, as well as 
for transportation facilities, a substantial 
number of landowners will be adversely af- 
fected by the present status of the business 
damages statute. The legislature should, 
therefore, amend F.S. §73.071(3)(b) to 
ensure that a _ business landowner is 
compensated when business is 
damaged due to the exercise of the eminent 
domain power. BI 


"FLA. Stat. §73.10(4) (1963). 

STAT. §73.071(3)(b) (1965). 

See, e.g.. Horsemen's Benevolent and Pro- 
tective Association, Florida Division v. Division 
of Pari-Mutuel Wagering, 397 So.2d 692 (Fla. 
1981). 

+See FLA. §361.05 (1983). 

See Fia. SiAt. §361.02 (1983). 

See Fia. SIAL. §361.04 (1983). 

Fia. §361.025 (1983). 

‘See, e.g.. Georgia Southern & Florida 
Railway Co. v. Duval Connecting Railroad Co., 
187 So.2d 405 (Fla. Ist D.C.A. 1966). 

°See, e.g., Jamesson v. Downtown 
Development Authority of the City of Fort 
Lauderdale, 322 So.2d 510 (Fla. 1975). 


Paul A. Turk, Jr., of Gunster, 


Yoakley, Criser & Stewart, P.A., 
Palm Beach, received his B.S. degree 
in business administration, with 
honors, from Syracuse University in 
1976. He received his J.D. degree 
from Stetson University College of 
Law, magna cum laude, in 1979. 

Turk writes this column on behalf 
of the Real Property, Probate and 
Trust Law Section, William Sherman, 
chairman, and Jerry E. Aron, editor. 
The opinions set forth in this article 
are not necessarily the opinions of the 
Section. 
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Tax Law Notes 


The Deficit Reduction Act of 1984! 
(“DRTA” or the “Act™) contains many sig- 
nificant provisions affecting tax sheltered 
investments. Certain provisions of the Act 
only affect “tax shelters” while other gen- 
eral provisions will require changes in the 
manner in which all investments sold in the 
form of investment limited partnerships 
are structured. 

The basic thrust of DRTA is clearly 
aimed at the “deep” shelters offering 
investors large tax deductions compared to 
cash investment. These shelters, when 
offering greater than “2 to |” write-offs ($2 
of tax deduction for every $1 of cash 
investment), will have to be registered with 
the Internal Revenue Service, and be 
reported by investors on their tax returns. 

In addition, “deep shelters” will become 
a rare species because of changes in the 
criteria for tax deductions, making it more 
difficult to accelerate and “bunch” 
deductions into a shelter’s early years. All 
“tax shelters” regardless of the method of 
accounting they employ (e.g., accrual or 
cash) will generally be allowed to deduct 
noncapital expenses for property or 
services only when such property and 
services are actually provided to the 
partnership. Other changes, including an 
increase in the period over which assets can 
be depreciated, and additional limitations 
on the deductibility of “start-up” expenses 
will further limit the availability of tax 
deductions tor “shelter” use. This will also 
affect year-end shelters by eliminating 
many opportunities for deducting end-of- 
year payments for property or services to 
be received in the subsequent year, a 
favorite technique of tax deferral employed 
by such investments. Moreover, subsidized 
housing investments have been excepted 
from many of the new rules, making them 
one of the few areas where deep shelter 
opportunities will remain. 


Tax Shelter Investments After the 
Deficit Reduction Act of 1984 


by Eugene H. Cantor and Scott F. Barnett 


Shelter Registration 

One of the most significant provisions in 
DRTA requires anyone who organizes a 
“tax shelter” to register such shelter with 
the IRS not later than the day on which the 
first offering for sale of interests occurs.? 
The registration statement to be filed with 
the IRS will include (1) an identification 
and description of the shelter; (2) a 
description of the tax benefits represented 
to investors; and (3) such other informa- 
tion as the Secretary of the Treasury (Secre- 
tary) determines. Each “seller” must 
provide an assigned identification number 
to each investor which in turr must be in- 
cluded on the investor’s tax :cturn. 

“Tax shelter” for these purposes is 
defined as any investment where it could 
reasonably be inferred from representa- 
tions made (as opposed to actual perform- 
ance) that the “tax shelter ratio” during any 
of the first five years after the interest is 
sold may be greater than 2:1, and which is 
sold as a “security” or is a “substantial in- 
vestment.” Public offerings registered with 
the Securities and Exchange Commission 
or state authorities are specifically included 
as are private placements where exempted 
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from registration under a provision requir- 
ing the filing of a notice with a federal or 
state agency. In this regard, Regulation D 
under the Securities Act of 1933, the most 
popular exemption, requires the filing of a 
notice with the SEC, and would therefore 
be covered by the Act. An investment is 
considered “substantial” if the amount 
being raised exceeds $250,000 and there 
are expected to be five or more investors. 

“Tax shelter ratio” is defined as the ratio 
for any year of (1) the total deductions plus 
200 percent of the credits represented to 
the investor as potentially allowable for all 
periods through the close of such year over 
(2) the amount of money (the “investment 
basis”) contributed by the investor. In 
determining the amount of 


money 
contributed, borrowed amounts. are 
excluded when borrowed from an 


organizer or manager of the investment (or 
one related to such person’ under 
attribution rules) when not unconditional- 
ly required to be repaid before the close of 
the year for which the ratio is being com- 
puted. Thus, for example an investment 
projecting $200 of losses in one year for a 
$99 cash investment would have to be 
registered. Since the requirement is keyed 
to projected performance rather than 
actual performance, practitioners will need 
to scrutinize projections to be certain that 
they are realistic and not purposefully 
inaccurate to avoid the registration 
provisions. 

A “tax shelter organizer” is defined to 
include the person principally responsible 
for organizing the investment, persons 
who participated in the organization of the 
tax shelter, and persons participating in 
the sale or management of the investment. 
The Conference Report? indicates that 
while often the tax shelter organizer will be 
the promoter or general partner, the term 
can include other individuals. Of great 
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interest to practitioners, the report states 
that attorneys or accountants, though 
unrelated to the investment, may be 
considered organizers where their fee is 
based upon the number or value of units 
sold. The key to the definition is 
participation in the “[e]ntrepreneurial risk 
borne by other promoters.” The Act 
imposes penalties for failure to comply 
with the registration or identification 
provisions. 

Organizers and sellers of “tax shelters” 
are also required to maintain lists of 
investors and to make such lists available 
for inspection by the Secretary fora period 
of seven years. Lists must be maintained 
for investors in any “tax shelter” required 
to be registered with the Secretary, and for 
any other investments of the type 
determined by regulations as “having a 
potential for tax avoidance or evasion.~ 
The Conference Report indicates that the 
Secretary is given very broad discretion in 
this respect and may specify types of 
investments for which investor lists must 
be maintained. The Secretary may require, 
for example, that shelters with 1:1 
deduction, investment ratios be subject to 


the promoter list requirements. Finally, a 
penalty of $50 per failure up toa maximum 
of $50.000 is imposed. 


Accounting: “Shelter” Deductions 

The Act significantly tightens the re- 
quirements for deducting (1) unconditional 
obligations to pay expenses under the ac- 
crual method of accounting, and (2) pre- 
payments of expenses by “tax shelters” un- 
der the cash receipts and disbursements 
method. Under current law the accrual 
method of accounting allows the deduction 
of all noncapital items when—(1) all of the 
events have cccurred determining the fact 
of the liability, and (2) the amount of the 
liability can be estimated with reasonable 
accuracy. Therefore, it is possible for an 
accrual basis taxpayer to deduct an 
expense for property or services prior to 
payment and before receipt of the property 
or services. 

The accrual method of accounting has 
generated controversy due to its perceived 
susceptibility to manipulation. Taxpayers, 
for example, have been able to deduct 
amounts payable for services to be rendered 
and paid for in the future regardless of 
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the length of time between the deduction, 
and performance or payment. This has 
given rise to potential distortions of 
income through various techniques, 
including the acceleration of deductions 
into the first year of operations by year-end 
tax shelters with income coming in the 
shelter’s next year. 

DRTA mitigates the opportunity for 
manipulation by providing that an accrued 
expense cannot be met until the time of 
“economic performance. The Act defines 
“economic performance” as occurring 
when the activities required to be 
performed to satisty an obligation are in 
fact performed. Thus, when property and 
services are to be provided to a 
partnership, an accrual basis deduction 
can occur no earlier than when the 
property or services are actually provided. 

DRTA has also made the economic 
performance requirement applicable to 
payments by cash basis taxpayers which, 
using the cash basis method of accounting, 
are required to wait until economic 
performance has occurred before 
deducting any expense.* The Act defines 
tax shelter for this purpose so as to affect 
most public and private limited 
partnerships where the majority of losses 
are allocated to investor limited partners. 
Virtually all limited partnerships operate 
in this manner. This will particularly affect 
the viability of year-end shelters such as 
leveraged oil and gas programs and 
research and development programs 
relying on prepayments and partnership 
borrowings to generate deductions and 
facilitate multiple write-offs. 

An exception to the economic 
performance requirement however allows 
cash basis “tax shelters” a deduction when 
economic performance occurs within 90 
days after the close of the taxable year, to 
the extent of invested “cash basis.” “Cash 
basis” is defined to be equal to the adjusted 
basis of the partner’s interest in the 
partnership less (1) his prorata share of 
partnership liabilities allocable to him, and 
(2) amounts borrowed by the partner for 
investment in the partnership where the 
borrowing was arranged by the 
partnership or anyone participating in the 
“organization, sale or management of the 
partnership,” or was secured by assets of 
the partnership. Attribution rules are 
provided to determine who is participating 
in the organization, sale, or management 
of the partnership. 

While the 90-day exception provides 
some relief for year-end shelters, the cash 
basis limitation on deductions to investors 


will greatly reduce opportunities for 
promoters to employ leverage at the 
partnership (as opposed to partner) level in 
meeting investment cash requirements, 
particularly in year-end programs. In 
addition, since borrowings arranged by 
shelter “participants” will not be includible 
in investor basis, investors will be. on their 
own in arranging loans for their cash 
contributions. Year-end shelters which 
arrange for the investor to secure funds 
through a bank with letters of credit, for 
example, will no longer be viable. In 
addition, because investors will have to 
borrow from independent third parties 
such as banks, investor confidence in the 
economics of the shelter will have to be 
high. 


Accrued and Deferred Expenses to 
Related Parties Eliminated 

The basic purpose of the related party 
rules® is to prevent taxpayers “related” for 
tax purposes using different methods of 
accounting from entering into transactions 
between themselves to obtain a deduction 
without a corresponding inclusion in 
income. In the tax shelter context 
techniques have been employed to enable 
accrual basis partnerships to obtain 
current deductions for fees payable to cash 
basis general partners in subsequent years 
resulting in a mismatching of deductions 
with income. For example, the general 
partner might loan the partnership 
$1,000,000 bearing interest at a 12 percent 
rate with only eight percent payable 
rate with only 6 percent payable currently, 
the other 6 percent accruing until maturity 
of the note. The partnership would deduct 
the entire 12 percent interest as accrued 
while the general partner would include the 
interest in income only when paid, often 
many years later. 

The Act applies to disallow deductions 
of accrued expenses and interest owed toa 
cash-basis partner until such amounts are 
paid and includible in the income of that 
partner.’ This applies to any payment 
made to a partner holding (actually or 
constructively) any capital interest or 
profits interest in the partnership. 
However, the new rule will not apply to 
certain resyndications of low-income 
housing. 


Abusive Tax Shelters 

Current law provides a penalty against 
any promoter who, in connection with the 
organization or sale of a tax shelter, makes 
false or fraudulent statements or gross 
valuation overstatements. The penalty, 


which is equal to the greater of $1,000 or 10 
percent® of the income derived or to be 
derived by the promoter from the 
organization and sale of the shelter, is 
increased to 20 percent. The Act also 
makes aiding and abetting understate- 
ments of tax liabilities under Code § 6701 
subject to injunction under Code § 7408.’ 

The Act also sets forth a special interest 
rate on underpayments of tax attributable 
to “tax motivated transactions” where 
underpayments exceed $1,000.'® This rate 
is equal to 120 percent of the otherwise 
applicable interest rate (generally the 
prime rate compounded daily). A tax 
motivated transaction is (1) an investment 
containing a valuation overstatement of 
150 percent or more: (2) any activity with 
respect to which a loss or an investment tax 
credit is disallowed by reason of the at-risk 
rules; (3) any tax straddle; or (4) any use of 
any accounting method specified in 
regulations by the Secretary as potentially 
resulting in a substantial distortion of 
income. The Conference Report!! 
specifically enumerates as potential distor- 
tions of income, among other items, 
deductions attributable to prepaid interest 


and the “rule of 78's,” improper deductions 
for syndication costs, and deductions for 
prepaid amounts in violation of the 
prepayment rules set forth in the Act. 

The Act also contains a special provision 
authorizing the Secretary to bar from its 
administrative proceedings for the purpose 
of offering opinion evidence on the value 
of property any appraiser against whom a 
civil penalty for aiding and abetting the 
understatement of tax under § 6701 has 
been assessed.!? 


Changes in Cost Recovery 

The real property depreciation rates 
(under the accelerated cost recovery 
system) have been of substantial benefit to 
real estate tax shelters because of the rapid 
write-offs they have allowed. Real 
property was generally recovered through 
deductions over a 15-year period, a period 
of time generally substantially shorter than 
the asset's usetul life. The Act has increased 
this period to 18 years for all real property 
other than low-income housing (which 
remains at 15 years).'3 

In addition, a mid-month convention is 
incorporated into the revised tables which 
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treats all property as placed in service or 
disposed of in the middie of the month 
regardless of the actual dates of placement 
in service or disposition. This will prevent 
tax shelter investors from obtaining a full 
month's depreciation by placing property 
in service on the last day of the month. In 
these situations, only a half month's 
depreciation will be allowed. 

Additional cost recovery modifications 
warranting the attention of practitioners in 
the area of tax sheltered investments 
include: (1) a provision potentially 
affecting dispositions of real property, and 
hence the viability of getting out of a tax 
shelter, requiring for purposes of applying 
the installment sale rules, that all ordinary 
income recapture be recognized in full in 
the year of an installment sale regardless of 
whether any principal payments are 
received:'4 (2) eliminating movies from the 
category of recovery property:'* and (3) 
changing the recovery system for sound 
recordings. 


Other Significant Changes 
The Act clarifies the manner in which so- 


called “start-up” expenses will be treated.'” 
Under current law ordinary and necessary 
expenses incurred prior to the 
establishment of a “trade or business” are 
not deductible since they are not incurred 
in carrying on a trade or business. 
Taxpayers may however elect to amortize 
such expenses over a period of not less than 
60 months. 

Confusion has existed as to the 
application of this requirement in the tax 
shelter context, especially in determining 
what a start-up expense is and whether 
other conflicting Code sections allow for 
deducting what may appear to be start-up 
expenses.'® For example, some practition- 
ers have taken the position that fees for 
legal and accounting tax advisory services 
rendered in connection with tax shelter 
offerings are deductible. The Act makes it 
clear that all such expenses must be 
capitalized and, if elected, amortized over 
a period of not less than 60 months. 
Specifically expected trom this rule are 
expenses for interest, taxes, and research 
and development. 

The original issue discount rules are 
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extended under DRTA to transactions 
with private debt instruments.'? The thrust 
of these rules is to prevent taxpayers from 
issuing notes with high face amounts and 
below market interest rates in order to 
increase depreciable basis. Under the Acta 
safe harbor rate of interest is established 
based upon the interest rate on certain 
federal securitics and is adjusted on a 
periodic basis. 

The Act contains several provisions 
affecting partnership taxation, which in 
turn will impact “tax shelters” since such 
investments typically utilize the limited 
partnership form.?® While a_ detailed 
analysis of such provisions is beyond the 
scope of this article, in brief these changes 
affect several currently employed 
techniques. The new rules will prevent 
“retroactive allocations” to “upper-tier™ 
partnerships. This means that the current 
technique of accumulating expenses for 
payment after new partners join the 
partnership through other partnerships 
will no longer work because of a required 
proration of expenses regardless of when 
such expenses are actually paid. In 
addition, the Raphan?' decision has been 
overruled which will mean that general 
partners will no longer be able to guarantee 
partnership debt and allow the limited 
partners use of such debt in their tax bases, 
thereby limiting their ability to obtain 
deductions associated with the 
partnership. Finally, the Act prevents use 
of a favorite technique to “escape” from an 
old or “burned out” shelter by making 
limited partnership interests no longer 
eligible for tax free exchange treatment. 


Conclusion 
DRTA has significantly changed the 
way in which most tax shelters and other 
investment partnerships will be structured. 
Year-end shelters will no-longer be able to 
offer investors the same tax advantages as 
before. Tax advantaged investment 
Opportunities will therefore be available 
earlier in the year to avoid many of the 
year-end shelter limitations imposed by the 
Act. The accent will clearly be on 
investment economics rather than simply 
tax benefits. Deep shelters offering strictly 
tax benefits will become much less 
prevalent in favor of investments offering a 
mix of tax benefits and cash flow. BJ 
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In a prior article! the authors analyzed 
the rise of the use of telephone hearings in 
the courtrooms of the nation and surveyed 
the incidence of such hearings in Florida. 
Telephone hearings are a means of appear- 
ing in court by counsel, witnesses or parties 
while never leaving their respective offices 
or homes.? The authors found that the in- 
cidence of hearings by electronic means, 
frequently telephone conference equip- 
ment, is increasing rapidly in Florida and 
the practice is used in virtually every circuit 
in the state in some form. The principal 
reason for the increase in use is the conven- 
ience to the court and the savings in time 
and money to the Bar and to litigants.4 

The authors also examined practical and 
philosophical questions attendant to the 
use of telephone hearings. While the use of 
such hearings is increasing in Florida, regu- 
lation of such hearings is, with the excep- 
tion of one circuit, being achieved only on 
anad hoc basis.5 This results in widespread 
disparity in the availability of such hear- 
ings and the methods of their use. While 
this allowed room for experimentation, the 
authors conclude that the time has come 
for a statewide rule on the subject.® Accord- 
ingly, this article is intended to make 
known to the Bar and available for discus- 
sion the content of a proposal Rule of Judi- 
cial Administration to regulate and advance 
the use of telephone hearings in Florida. 

The legislative and executive branches 
are already moving in this area. The explo- 
sive growth of the use of telephone hearings 
in administrative matters has been ad- 
dressed by a model rule proposed for adop- 
tion into the Florida Administrative Code.” 

This rule arose out of legislation which 
mandated its formulation, passed by the 

Florida Legislature in 1983.8 The 1984 
Legislature saw several proposals address- 
ing the increasing use of telephone tech- 
nology ina courtroom context. Included in 
these initiatives were proposals for the 

creation of a committee to study the appli- 
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cation of telecommunications technology 
to government generally,? a proposal to 
authorize issuance of telephonic search 
warrants," and a proposal to authorize the 
use of conference telephones in trial courts 
for pretrial matters.!! Of immediate con- 
cern is whether these legislative proposals 
infringe upon the powers of the Supreme 
Court to regulate procedural matters in the 
courts of Florida (particularly with regard 
to the last discussed bill).!2 

A survey was made of all rules currently 
in existence, both on a statewide and local 
basis in the United States, concerning the 
regulation of telephone hearings. Only three 
states were found to have rules of statewide 
application.'3 Numerous local rules were 
found.'!4 After studying, analyzing, and 
synthesizing the rules nationwide, the 
following rule has been proposed to be 
Rule of Judicial Administration 2.071: 
Use of Communication Equipment 

(a) Definition 

Communication equipment means a 

conference telephone or other electronic 
device that permits all those appearing or 
participating to hear and speak to each 
other, provided that all conversation of all 
parties is audible to all persons present in 
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court or in chambers. 
(b) Use 

A county, circuit or district court 
judge may, upon the court’s own motion or 
on the written request of a party, direct that 
communication equipment be used for a 
motion hearing, pretrial conference, or a 
status conference. A judge must give notice 
to the parties before directing on the court’s 
own motion that communication equip- 
ment be used. A party’s written request 
must be made at least seven (7) days before 
the day on which communication equip- 
ment is sought to be used. 

(c) Testimony 

A judge may, with the consent of all 
the parties, direct that the testimony of a 
witness be taken through communication 
equipment. 

(d) Burden of Expense 

The cost for the use of the communi- 
cation equipment is the responsibility of 
the moving party unless otherwise directed 
by the court. 

This proposed rule has been submitted 
pursuant to Rule of Judicial Administra- 
tion 2.130 to the Florida Supreme Court 
for consideration. It was considered by the 
Rule of Judicial Administration Commit- 
tee of The Florida Bar at its meeting on 
June 21, 1984, at Innisbrook, and is 
scheduled for oral argument by the 
Supreme Court on November 5, 1984.15 

Fundamentally the rule provides, with 
regard to nontestimonial matters, that 
upon timely written request the party may 
activate a telephone hearing for nontesti- 
monial matters. The rule also provides that 
the court may direct that the telephone 
hearing may be held in any nontestimonial 
matter. Presumably any objection to a 
telephone hearing will be resolved by the 
court’s order upon such objection. The rule 
goes on to provide for the taking of testi- 
mony by means of telephone communica- 
tion equipment, where all parties consent. 
No provision is made for the court to com- 
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pel the taking of testimony by means of tele- 
phonic equipment over the objection of a 
party, because of the concerns that such 
compulsions might run afoul of the con- 
frontation clause to the United States and 
Florida Constitutions. It is by no means 
certain that the confrontation clause would 
forbid such testimony over objection,'¢ but 
it is thought that this battle is better left for 
another day. 

The proposed rule is adopted largely 
froma rule currently used in Michigan, asa 
statewide rule.!” It has been modified using 
language from Rule 3.2 of the Local Rules 
for Practice for the Superior Court of 
Maricopa County, Arizona.!* The language 
added to the Michigan rule requires, at the 
court’s end of things, that the proceedings 
be audible to all persons present in court or 
chambers. This would effectively preclude 
the court from being on a hand-held tele- 
phone for such hearings, and would man- 
date the use of speaker phone equipment. 
(It is felt that one chief enemy and the 
quickest way to kill the widespread use of 
telephone hearings would be for any sort of 
secrecy to arise from the use of the practice.) 
The provision of the Michigan rule 


calling for the recording of the proceedings 
is not included as it is felt by the proposer 
that the issue of recording would be 
governed in telephone hearings as in any 
other hearing by Rule of Judicial Adminis- 
tration 2.070(a). Of course, this require- 
ment could be added, if it should be felt 
necessary. An additional alternative form 
of the proposed rule might follow Wash- 
ington Rule of Appellate Procedure 
17.5(e) and the final form of the Michigan 
rule when approved, which provides for 
costs to be shared equally by the parties 
unless otherwise directed by the court. It 
was felt this allocation procedure might 
prove cumbersome both to determine and 
to collect. 


Conclusion 

The proposed Rule of Judicial Adminis- 
tration will make Florida the fourth state 
to address on a statewide basis the use of 
telephonic communications equipment in 
court. It is clear from the increasing use of 
such procedures in Florida courts that the 
time for such a rule has come. In adopting 
this rule Florida will take a large step 
toward institutionalizing a practice which 
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has become common and holds great 
potential for savings in time and resources 
of the courts, the Bar, and its citizens. BJ 


1A. DeFoorand R. Sechen, Telecommunica- 
tions in the Courtroom, 57 FLA. B.J. 500 (July/ 
August 1983) (hereinafter Telec i 
in the Courtroom). 

2R. Hanson, B. Mahoney, P. Negelski, and 
K. Shuart, Lady Justice — Only A Phone Call 
Away, 20 THE JUDGES’ JoURNAL 40 (Spring 
1983) (hereinafter cited as Lady Justice); J. 
Chapper, The Implementations of Telephone 
Hearings, 7 STATE COURT JOURNAL 8 (Winter 
1983). 

3 Telecommunications in the Courtroom, 
supra at page 504, nn. 16-34. 

4Id., at 500. See also Judge S. Shaffer, 
“Conference-Call Hearings in Order,” Miami 
Herald, April 21, 1984, § A at p. 19; see also 
articles cited in footnote 2, and R. Hanson, L. 
Olsen, K. Shuart, M. Thorton, Telephone Hear- 
ings in Civil Trial Courts: What do Attorneys 
Think? 66 JUDICATURE 408 (April 1982). 

Telecommunications in the Courtroom, 
supra at 501-502, nn. 35-40. 

6 at 502. 

7See Proposed Rule 28-8.01 et seg., FLA. 
Apo. CODE. 

8Ch. 83-273 created F.S. 120.53(6), which 
provides: Adoption of Rules of Procedure and 
Public Inspection — “(6) Each state agency, as 
defined in § 216.011, shall adopt rules providing 
a procedure for conducting meetings, hearings, 
and workshops, and for taking evidence, testi- 
mony, and argument at such meetings, hearings, 
and workshops, by means of communications 
media technology. The rules shall provide that 
all evidence, testimony, and argument presented 
shall be afforded equal consideration, regardless 
of the method of communication. If a meeting, 
hearing, or workshop is to be conducted by 
means of communications media technology, or 
if attendance may be provided by such means, 
the notice shall so state. The notice for meetings, 
hearings and workshops utilizing communica- 
tions media technology shall state how persons 
interested in attending may do so and shall name 
locations, if any, where communications media 
technology facilities will be available. Nothing in 
this subsection shall be construed to diminish the 
public’s right to inspect public records under 
chapter 119. Limiting points of access to meet- 
ings, hearings, and workshops subject to the 
provisions of § 286.011 to places not normally 
open to the public shall be presumed to violate 
the public’s right of access and any official action 
taken under such circumstances is void and of no 
effect. Other laws relating to public meetings, 
hearings, and workshops, including penal and 
remedial provisions, shall apply to meetings, 
hearings, and workshops conducted by means of 
communications media technology, and shall be 
liberally construed in their application to such 
meetings, hearings, and workshops.” 

9S.B. 92 (Sen. Dunn). 

10S.B. 21 (Sen. Dunn). 

11 227 (Rep. Cosgrove). 

12 Harris v. State, 400 So.2d 819 (Fla. D.C.A. 
1981); See generally E. Means, Power to Regu- 
late Practice and Procedure in Florida Courts, 
32 U. Fa. L. REv. 359 (1980). 

13 WASHINGTON R. App. PRO. 177; MICHIGAN 
Gen. CT. R. 981; and N.J. R. GEN. APPLICATION 
1:6. 
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“Eg. Rule of 18th Circuit of Florida §4.7, 
FLORIDA JUDGES’ HANDBOOK, pp. 4.9-4.22 (1981); 
A 1980 study conducted by the American Bar 
Association and the Institute for Court 
Management found that telephone conferencing 
was being used in the courts of seven federal 
districts, two state appellate courts, and the state 
courts of ten states. Lady yustice, note 2 supra, at 
57. 


1SOral Argument Notice Re: Florida Bar, 
Rules of Judicial Administration, Case No. 
65,282 (S. Ct. Fla.), Fla. B. News, page 2, June 1, 
1984 and page 5, July 13, 1984. A copy is on file 
with the authors. 


16In McCoy v. State, 525 S.W.2d 336 (Mo. 
1975), the defendant was charged with violation 
of a municipal ordinance proscribing the posses- 
sion of marijuana. In what clearly was intended 
as a test case, the chemist was allowed to testify, 
while remaining at his office, but appearing in 
court by means of an audio-visual hookup, all 
over defense objection. The McCoy court found 
that this did not violate the confrontation clause 
of the U.S. Constitution. 

The court reasoned that the primary purpose 
of the clause was the prevention of the evil of 
testimony by means of ex parte affidavit, ana 
that this evil was avoided by the audio-visual 
appearance of the witness which allowed percep- 
tion of demeanor and opportunity for full cross- 
examination. /d. at 338-339. The court relied on 
some interesting language from Douglas v. 
Alabama, 380 U.S. 415 (1965): “Our cases con- 
struing the (confrontation) clause hold that a 
primary interest secured by it is the right of 
cross-examination: An adequate opportunity 
for cross-examination may satisfy the clause 
even in the absence of physical confrontation.” 

The McCoy court went on to state: “We have 
the view that to require the physical presence of 
an expert witness against one accused of violat- 
ing a municipal police regulation would be to 
require more than the confrontation clause 
rights of an accused demand in many instances 
of prosecutions for felonies. Today we have 
means of communication not available only a 
few years ago. We can now by electronic means 
project the image and voice of man clearly and 
distinctly at the speed of light and control that 
means and insure its integrity by closed circuit 
and monitors. While Dr. Young was not physi- 
cally present in the courtroom, his image and his 
voice were there; they were there for the purpose 


Answers to puzzle on page 514. 
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of examination and cross-examination of the 
witness as much so as if he were there in person; 
they were there for defendant to see and hear 
and, by the same means, simultaneously for him 
to be seen and heard by the witness; they were 
there for the trier of fact to see and hear and 
observe the demeanor of the witness as he sat 
miles, but much less than a second away 
responding to questions propounded by counsel. 
The court did not err in the admission of this 
evidence by use of closed circuit television.” 
McCoy v. State, 525 S.W.2d at 339 (Mo. 1975). 
cf., Hutchins v. State, 286 So.2d 244 (Fla. 3d 
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understanding the law of evidence. 
Ehrhardt has reviewed every decision 
citing the Evidence Code in preparing 
this comprehensive second edition. 
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D.C.A. 1973) (Prior to rule allowing video-taped 
depositions, court-ordered video-taping of un- 
available chemist testifying in criminal prosecu- 
tion, for presentation to jury, did not deny 
defendant’s right to confront and cross-examine 
witnesses against him, when defendant was 
present at deposition and given right to cross- 
examine). 

17Micu. GEN. C. R. 918, “Use of Communica- 
tion Equipment.” 

18LOCAL RULE 3.2 For PRACTICE FoR THE 
SUPERIOR CourT OF Maricopa County, 
ARIZONA. 
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Corporation, Banking& Business Law 


Consumer Credit Changes to the Bankruptcy Laws: 


A Hodgepodge for Creditors and Debtors 


by Michael G. Williamson, Thomas B. Mimms, Jr., and Mary L. Taylor 


Culminating four years of lobbying by 
consumer credit organizations, the 
enactment of the consumer credit amend- 
ments portion of the Bankruptcy Amend- 
ments and Federal Judgeship Act of 1984! 
represents an attempt to right a bias 
creditors perceived in the Bankruptcy Re- 
form Act of 1978 in favor of debtors. The 
consumer credit amendments, as well as 
other portions of the Bankruptcy Amend- 
ments Act affecting consumers, become et- 
fective on October 8, 1984 and create 
neither a panacea for creditors nor a dis- 
aster for debtors. This article will high- 
light some of the more significant changes 
affecting creditor-debtor relations. 


Repetitive Filings and 
Substantial Abuse 

The amendments afford some relief to 
creditors against dilatory tactics by indi- 
vidual debtors under the relief chapters, 
Chapters 7, 11, and 13, and against sub- 
stantial abuse of the provisions under 
Chapter 7. Under the amendments, 
individual debtors may not file for relief 
under any chapter of the Bankruptcy Code 
alter dismissal of a prior case sooner than 
180 days: (1) if the prior case was dismissed 
by the court for willful failure of the debtor 
to abide by orders of the court or to appear 
bef6re the court on proper prosecution of 
the case: or (2) if the debtor requested and 
obtained a voluntary dismissal of the prior 
case following the filing of a request for 
relief from the automatic stay of 11 U.S.C. 
§362. 

Moreover, the court can now dismiss, on 
its Own motion and not at the request or 
suggestion of any party in interest, a 
Chapter 7 case filed by an individual 
debtor whose debts are primarily con- 
sumer debts upon finding, after notice and 
a hearing, that the granting of relief would 
be a substantial abuse of the provisions of 
such chapter. There is a presumption in 
favor of granting the debtor the relief 


available under Chapter 7. This provision 
may pressure an individual debtor to 
convert to Chapter 13. 


Awareness of Bankruptcy Alternatives 
and Debtors’ New Duties 

Prior to the commencement of a case. by 
an individual whose debts are primarily 
consumer debts, the court clerk must give 
written notice to him indicating the various 
chapters under which he may seek relief. In 
addition, Official Bankruptcy Form No. 1, 
which is the form for a voluntary petition, 
has been amended to add an additional 
paragraph providing that if the petitioner 
is an individual whose debts are primarily 
consumer debts, he must state he is aware 
that he may proceed under either Chapter 
7 or Chapter 13, understands the reliet 
available under cach chapter, and chooses 
to’ proceed under Chapter 7. If the 
consumer petitioner is represented by an 
attorney, then the attorney must file an 
affidavit or declaration stating he has 
informed the petitioner that he may 
proceed under Chapter 7 or 13, and has 
explained the relief available under each 
chapter. 

In addition to filing a schedule of assets 
and liabilities, and a statement of financial 
alfairs, the debtor must now file a schedule 


of current income and current expendi- 
tures. If an individual debtor's schedule of 
assets and liabilities includes consumer 
debts which are secured by property of the 
estate, within the earlier of 30 days after the 
date of filing his petition under Chapter 7 
or on or betore the date of the meeting of 
creditors, he must file with the clerk a 
statement of his intention with respect to 
the retention or surrender of such 
property. If applicable, he must also 
specify that such property is claimed as 
exempt, that he intends to redeem such 
property, or that he intends to reaffirm 
debts secured by such property. 

Within 45 days after the filing of the 
statement of intention, the debtor must 
perform his intention with respect to the 
property. The trustee is given the addi- 
tional duty of insuring that the debtor per- 
forms his intention. However, the filing of 
the statement of intention and_ the 
performing under it do not alter either the 
debtor's or the trustee’s rights with regard 
to such property. For example, the filing of 
a statement of intention that the liened 
property is claimed as exempt would not 
prevent the trustee from objecting to the 
claim of exemption. 


Dischargeability 

To deal with the problem of a debtor's 
spending spree on the eve of bankruptcy, 
the amendments create a presumption of 
nondischargeability of debt in two in- 
stances: First, when the individual debtor 
incurs consumer debts owed to a single 
creditor in excess of $500 for luxury goods 


.or services on or within 40 days betore the 


order for relief (luxury goods or services do 
not include goods or services reasonably 
acquired for the support or maintenance of 
the debtor or a dependant of the debtor): 
secondly, when, under open-end 
consumer credit plan, the debtor obtains 
cash advances in excess of $1,000 on or 
within 20 days before the order for reliet. 
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The risk to the creditor of having attor- 
neys’ fees assessed against him if his dis- 
chargeability action is unsuccessful is 
reduced under the amendments. In order 
to assess attorneys’ fees and costs against 
the creditor, the court will have to find that 
the position of the creditor was not 
substantially justified and even then may 
refuse to do so if “special circumstances 
would make the award unjust.” 

To deal with the problem of individuals 
who file bankruptcy to discharge their 
debts arising out of driving while intoxi- 
cated. the amendments make nondis- 
chargeable any debt which arises from a 
judgment or consent decree entered 
against the debtor as a result of the debtor's 
operation of a motor vehicle while legally 


intoxicated. The scope and applicability of 


this provision in Florida must await 
judicial interpretation. 


Reaffirmation Agreements and 
Voluntary Repayments 

The amendments have substantially 
changed existing provisions relating to 
reaflirmation of consumer debts. In addi- 
tion to the requirement that such agree- 
ments be made before the granting of a dis- 
charge, the agreements will also have to be 
filed with the court and contain a clear and 
conspicuous statement advising the 
debtor that the agreement can be rescinded 
at any time prior to discharge or within 60 
days alter such agreement is filed with the 
court, whichever occurs later. 

Such agreements will no longer require 
court approval if the debtor was repre- 
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sented by an attorney during the course of 
negotiations. Instead, they will have to be 
accompanied by a declaration or affidavit 
executed by the attorney that the 
agreement represents a fully informed and 
voluntary agreement by the debtor and 
does not impose an undue hardship on the 
debtor or his dependant. 

These requirements, including the filing 
of the attorney's affidavit or declaration, 
when appropriate, apply to consumer 
debts regardless of whether they are 
secured by real property. 

The substitution of the debtor’s attorney 
for the court in approving reaffirmation 
agreements creates a number of problems. 
For example, the attorney does not have 
the protection of judicial immunity. The 
attorney will face an ethical dilemma if the 
debtor wants to enter into the agreement, 
but the attorney believes that the agree- 
ment may impose an undue hardship on 
the debtor or his dependant. If the attor- 
ney refuses to execute the affidavit, the 
debtor is precluded from seeking court 
approval under a literal reading of the new 
provision. 

When the debtor is not represented by 
an attorney during the course of 
negotiations, the reaffirmation agreement 
for consumer debts must be approved by 
the court unless it is secured by real 
property. The sole basis for court approval 
is a finding that the agreement does not 
impose an undue hardship on the debtor or 
his dependant and that it is in the best 
interest of the debtor. No longer can it be 
predicated upon the agreement being 
entered into in good faith and in settlement 
of dischargeability litigation or in connec- 
tion with redempticn of property. 

Although there was no prohibition in 
prior law against voluntary repayments 
the -mendments expressly state that 
nothing in the provisions concerning reaf- 
lirmation of debts prevents a debtor from 
voluntarily repaying a debt. 


Private Employer Discrimination 

The existing prohibition of govern- 
mental employer discrimination against 
any individual (whether consumer or not) 
who has been a debtor in bankruptcy is 
now extended to private employers. A 
private employer may no longer terminate 
the employment of, or discriminate with 
respect to employment against, an indi- 
vidual solely because the individual or his 
associate has been a debtor or bankrupt 
under the Bankruptcy Code or Bankruptcy 
Act, has been insolvent before the com- 
mencement of a bankruptcy case or during 
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the case before the grant or denial of a dis- 
charge, or has not paid a debt that was dis- 
chargeable in bankruptcy. 


Violations of Automatic Stay 

Under the preamendment law, a viola- 
tion of the automatic stay would, under 
appropriate circumstances, subject one to 
contempt penalties. Under the amend- 
ments, an individual injured by willful vio- 
lation of the stay will also have an 
independent cause of action to recover 
actual damages, including costs and 
attorneys’ fees, and in appropriate circum- 
stances, punitive damages. As_ under 
existing law, an attorney may be subjected 
to liability for violation of the stay. 


Consumer Preferences 

Where debts are primarily consumer 
debts, an individual debtor will be free to 
prefer favored creditors so long as the 
aggregate value of all property that con- 
stitutes or is affected by the preferential 
transter is less than $600. 

Further relief is provided to a creditor by 
protecting payments (whether the debt is a 
consumer debt or not) made to him by the 
debtor in the ordinary course of business 
or financial affairs of the debtor and made 
according to ordinary business terms. Pre- 
amendment provisions only protected 
such payments made no later than 45 days 
after such debt was incurred. 


Chapter 13 Amendments 

There have been several important 
changes concerning the Chapter 13 plan. 
Unless the court orders otherwise, the 
debtor must begin making the payments 
proposed by the Chapter 13 plan to the 
trustee within 30 days after the plan is filed. 
If the plan is confirmed, the trustee will 
distribute the accumulated payments in ac- 
cordance with the plan. If the plan is not 
conlirmed, the trustee will return the 
payments to the debtor, after deducting 
allowed administrative expenses. The 
Chapter 13 trustee is given the additional 
duty of ensuring that the debtor com- 
mences making timely payments. If the 
debtor fails to commence making timely 
payments, the court may either convert the 
case to one under Chapter 7 or dismiss it. 

In proposing a Chapter 13 plan, the 
debtor can place in a separate class un- 
secured claims for a consumer debt on 
which there is a co-debtor. Presumably, 
this permits the debtor to treat those claims 
more favorably than other unsecured 
claims. 

If the trustee or the holder of an allowed 


unsecured claim objects to confirmation of 
the plan, then the court may not approve 
the plan unless, as of the effective date of 
the plan, the value of the property to be 
distributed under the plan on account of 
such claim is not less than the amount of 
such claim; or the plan provides that all of 
the debtor's projected disposable income 
to be received in the three-year period 
beginning on the date that the first 
payment is due under the plan will be 
applied to make payments under the plan. 
Disposable income means income which is 
received by the debtor and which is not 
reasonably necessary to be expended for 
the maintenance or support of the debtor 
or a dependant of the debtor, or if the 
debtor is engaged in business, for the pay- 
ment of expenditures necessary for the 
continuation, preservation, and operation 
of the business. 

The amendments allow the trustee, or 
the holder of an allowed unsecured claim, 
in addition to-the debtor, to seek modifi- 
cation of the plan after confirmation. 
Thus, if the debtor’s financial situation im- 
proves, a creditor can seek modification of 
the plan to increase the amount of the 
payments. 

The stay of action against a co-debtor 


under I 1 U.S.C. §1301 has been changed to 
provide that if a creditor secks relief from 
the stay in accordance with the provisions 
of §1301, then the co-debtor stay will 
terminate within 20 days after the filing of 
the request, unless the debtor or the co- 
debtor file and serve on the creditor a 
written objection. 


Employment of Creditor’s Attorney 
An attorney, accountant, or other pro- 
fessional person is no longer disqualified 
from representing a creditor in a case 
under Chapter 7 or I! and also being 
employed by the trustee or debtor in 
possession, unless there is objection by 
another creditor, and the court dis- 
approves such employment because of an 
actual conflict of interest. However, an 
attorney or accountant continues to be dis- 
qualified representing both a 
creditor’s committee in Chapter | 1 and any 
other entity in connection with the case.? 


Creditor’s Risk in Filing Claims 

Under the amendments concerning juris- 
diction, which became effective July 10, 
1984, a creditor filing a claim submits 
himself to the jurisdiction of the 
bankruptcy judge with respect to any 


counterclaim by the bankruptcy estate, 
although the counterclaim may have other- 
wise been outside the jurisdiction of the 
bankruptcy judge. Whether “filing a 
claim” will be narrowly construed to mean 
only the filing of a proof of claim or more 
broadly construed to include other forms 
of affirmative relicf remains to be seen. BJ 


‘Bankruptcy Amendments Federal 
Judgeship Act of 1984. Pub. L. No. 98-353, 98 
Stat. 333, hereinafter referred to as “Amend- 
ments Act.” Although this article deals only with 
changes to the bankruptcy laws affecting 
creditors and consumer debtors, the Amend- 
ments Act makes many additional changes 
relating to grain storage facilities and fish 
produce storage or processing facilities: 
leasehold management: compensation of 
trustees: repurchase agreements: adequate pro- 
tection for time-share consumers; definition of 
terms under the Bankruptcy Code; and collec- 
tive bargaining agreements. The amendments 
concerning collective bargaining agreements 
became effective July 10, 1984, but they do not 
apply to cases then pending. Of great im- 
portance, too, are the changes relating to bank- 
ruptcy jurisdiction and procedure, which 
became effective, with some exceptions, on July 
10, 1984. 

2Amendments Act §430, amending I1 U.S.C. 
§327(c). 

* Amendments Act §324, amending 11 U.S.C. 
§1103(b). 


Michael G. Williamson is a share- 
holder in the law firm of Maguire, 
Voorhis & Wells, P.A., Orlando. He 
received his B.S. degree from Duke 
University in 1973, magna cum laude, 
and his J.D. degree from Georgetown 
University Law Center in 1976. 


Thomas B. Mimms, Jr., is a partner 


Mary L. Taylor is a partner in the 


in the law firm of Macfarlane, 
Ferguson, Allison & Kelly, Tampa. 
He received his B.A. degree from the 
University of North Carolina in 1965 
and his J.D. degree from Columbia 
University in 1969. 


They write this column on behalf of 
the Corporation, Banking and 
Business Law Section, William K. 
Zewadski, chairman, and Barbara 
Yadley, editor. 


law firm of Macfarlane, Ferguson, 
Allison & Kelly, Tampa. She received 
her undergraduate degree with a 
major in accounting from Florida 
State University in 1968, and her J.D. 
degree from Stetson College of Law in 
1975, and is a Florida certified public 
accountant (inactive status). 


THE FLORIDA BAR JOURNAL/OCTOBER 1984 


Amendment 9: What It Says, What It Means 


What It Says... 


Ballot title and summary: 


Citizen’s Rights in Civil Actions 
Amendment 9 establishes citizen’s rights 
in civil actions: provides a party in a 
lawsuit shall not be required to pay more 
damages than the jury found him/her 
responsible for personally; requires courts 
to dispose of lawsuits when no dispute 
exists over the material facts thus 
avoiding unnecessary costs; and allows 
full recovery of all actual expenses such as 
lost wages, accident costs, medical bills, 
etc., but limits noneconomic damages toa 
maximum of $100,000. 


The following new Section is added to 
Article | of the Florida Constitution: 


Citizen’s Rights in Civil Actions 


In civil actions: a) no party can be found 
liable for payment of damages in excess of 
his/her percentage of that liability; b) the 
Court shall grant asummary judgment on 
motion of any party, when the Court finds 
no genuine dispute exists concerning the 
material facts of the case; c) noneconomic 
damages such as pain and suffering, 
mental anguish, loss of consortium, and 
loss of capacity for enjoyment of life shall 
not be awarded in excess of $100,000 
against any party. 


What It Means... 


Ballot title and summary: 


Restrictions on Citizen’s Rights in Civil 
Actions 


Amendment 9 eliminates citizen’s rights 
in lawsuits: provides wrongdoers shall not 
be held fully accountable for their 
negligent actions; contradicts right to trial 
by jury currently protected by United 
States and Florida constitutions; does not 
lift existing restrictions on recovery of lost 
wages, accident costs, medical bills, etc., 
but permanently limits human damages 
to an arbitrary $100,000. 


The following new Section is made a 
permanent part of the Florida 
Constitution: 


Restrictions on Citizen’s Rights in Civil 
Actions 


In all lawsuits: a) all kinds of wrongdoers 
are relieved of taking full responsibility 
for losses, injuries or damage caused by 
their negligent actions; b) the Court shall 
grant on constitutional grounds, rather 
than under current rules of procedure, a 
waiver of jury trial when there is no dis- 
agreement about the facts; c) no 
wrongdoer shall ever have to pay more 
than $100,000 for an action that ruins 
other people’s lives, no matter how great 
the wrong, no matter how terrible the 
human damage, no matter how inflation 
shrinks dollar values. 


THE TRUTH ABOUT AMENDMENT 9 


FLORIDIANS AGAINST CONSTITUTIONAL TAMPERING 
To see how you can help call 
Floridians Against Constitutional Tampering 
at (904) 224-7910 


Pd. Pol. Adv. By J. Vernon Williams, Campaign Treasurer. 
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Local Government Law 


Section 1983: The Changing Contours of Local 
Government Liability 


City of Slidel refined the local government entity liability issue, but the local government practitioner has been 
presented an increasingly complex set of litigation and ethical considerations to balance in his advisor/ 


advocate role. 


In 1978 the United States Supreme 
Court decided the landmark case of Monell 
v. Department of Social Services, 436 U.S. 
658 (1978). The Monell decision dra- 
matically expanded! the breadth of 
contemporary civil rights enforcement by 
abolishing local government immunity 
under §1983,? the Reconstruction Era 
statute now commonly referred to simply 
as “1983.” Since Monell, “1983” has become 
the principal means of enforcing federal 
constitutional rights by a private cause of 
action against local government entities. 

The Court in Monell ruled that under 
this statute the local governments may be 
held liable when official policy or govern- 
mental custom is responsible for a depriva- 
tion of rights protected by the Constitu- 
tion, but expressly rejected its use for 
governmental respondeat superior liability. 
In summary, the Court stated: 

We conclude, therefore, that a _ local 
government may not be sued under §1982 for an 
injury inflicted solely by its employees or agents. 
Instead, it is when execution of a government's 
policy or custom, whether made by its 
lawmakers or by those whose edicts or acts may 
fairly be said to represent official policy, inflicts 
the injury that the government as an entity is 
responsible under §1983.3 

Within the last six years §1983 has been 
subjected to a complex overlay of case law 
interpretation. This is due both to its 
frequent use as well as its vulnerability to 
ideological pressures within the federal 
judiciary. Since 1980 the Supreme Court 
has produced no fewer than 15 major 
Opinions interpreting and applying the 
controversial statute.‘ Notwithstanding 
the tremendous surge in §1983 litigation 
following Monell, the issue of govern- 
mental entity liability under its provisions 
has only recently been refined. The local 
government entity liability issue has 
developed in a_ post-Monell judicial 
environment lacking Supreme Court 
precedent to guide the lower federal courts 
in their decisionmaking. 

In reviewing recent federal circuit cases 


by James W. Linn and Michael Wm. Morell 


CJ 


which “test the limits” of such liability, 
courts, commentators, and scholars have 
searched for liability theories to justify 
their views of emerging precedent. Some 
question whether traditional tort doctrines 
regarding this liability at the state and local 
level will be imported into §1983 analysis.‘ 
This suggestion has been skeptically re- 
ceived in light of the difficulty encountered 
by federal courts in establishing a standard 
of care applicable in federal litigation. The 
difficulty arises because there is no federal 
body of “general tort law."6 Further, appli- 
cation of the “rules prevailing in the states 
in which federal courts sit’? would 
ultimately lead to a lack of uniformity in 
federal court decisions. 

Other commentators have suggested 
that the emerging case law under §1983 is 
best understood within a constitutional law 
framework based on the statutory history 
of the Civil Rights Act of 1871.8 Criticism 
of this theory centers on deficiencies 
inherent in statutory interpretation. Con- 
cern is primarily directed toward those 
cases which have yielded a literal applica- 
tion of §1983, resulting in something very 
much like strict liability. In other cases, 
courts have applied a more constrictive 
rule simply because the statute “cannot 
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mean what it says” and, thus, cannot con- 
sistently be given a literal reading.® 

The federal courts’ post-Monell diffi- 
culties in implementing principles of local 
governmental entity liability were 
accurately predicted in Justice Powell's 
concurring opinion in Monell itself: 


Difficult questions nevertheless remain for 
another day. There are substantial line-drawing 
problems in determining “when execution of a 
government's policy or custom” can be said to 
inflict constitutional injury such that “govern- 
ment as an entity is responsible under §1983.”!¢ 


One of the most unsettled questions 

currently facing the courts concerns 
identification of “those whose edicts or acts 
may fairly be said to represent official 
policy.” This problem reveals Monell’s lack 
of clarity concerning the appropriate 
balance between increased entity exposure 
on one hand and the personal liability of 
government officials on the other: 
Where the governing body itself does not 
commit the act or promulgate the policy or 
countenance the custom, under what 
circumstances will the conduct or policy or 
custom of an agent subject the [local govern- 
ment entity] to liability?" 

The purpose of this article is to survey 
recent case law in which federal courts have 
addressed the entity liability issue. 
Although this review is not intended to be 
exhaustive, the authors hope their analysis 
will demonstrate that the recent en banc 
decision of the Fifth Circuit Court of 
Appeals in Bennett v. City of Slidell? has 
refined the local government entity liability 
issue, sO as to harmonize the dual 
principles of vicarious and official policy 
liability. Finally, the authors hope to il- 
lustrate the practical litigation difficulties 
and ethical dilemma facing Florida local 
government practitioners in light of the 
changing contours of the liability issue. 


Management Level Officials—The 

Final Repository of Authority Theory 
In analyzing the question of under what 

circumstances a local government entity 


5 
: 
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should be held responsible for an official’s 
action, courts have focused on the official’s 
position of authority. In Familias Unidas 
v. Briscoe, 619 F.2d 391 (Sth Cir. 1980), the 
Fifth Circuit pioneered the “final 
authority” or “ultimate repository of 
power” test for determining when a local 
government may be held accountable 
under §1983 for the actions of its officials. 
In Familias the official, a Texas county 
judge, obtained his policymaking authority 
by virtue of the office to which he was 
elected. Writing for the court, Judge 
Reavley stated the rule: 


Thus, at least in those areas in which he, alone, is 
the final authority or ultimate repository of 
county power, his official conduct and decisions 
must necessarily be considered those of one 
“whose edicts or acts may fairly be said to 
represent official policy” for which the county 
may be held responsible under section 1983.'3 


The issue of whether an official need 
function at the highest level of authority in 
local government in order for his action to 
be deemed to represent official policy arose 
in Schneider v. City of Atlanta, 628 F.2d 
915 (Sth Cir. 1980). In Schneider the final 
authority rule was extended from elected 
officials to include senior management per- 
sonnel in those areas where final or 
ultimate authority to make policy has been 
delegated from the city through its 
governing body. Schneider, a city 
employee, alleged she was improperly 
discharged by her department director for 
exercising her first amendment rights. In 
remanding, the court in Schneider deter- 
mined that whether the city had delegated 
final authority to make personnel decisions 
to the department director was a question 
of fact to be determined by the trial court. 
Thus, in the first two years after Monell, 
the “final repository of authority” theory 
evolved as the predominate solution to the 
identification problem posed by Monell.'4 

As applied, the “final repository of 
authority” rule demonstrates the contra- 
diction apparent in Monell itself. Contrary 
to the letter of Monell’s express prohibi- 
tion against respondeat superior liability, 
the rule supports the spirit of Monell’s 
thrust toward increased entity exposure. 
Under the rule, the greater the authority 
and discretion delegated to an official, the 
greater the possibility that the local govern- 
mental entity will be held responsible for 
his actions. 


Lower Level Employees—The 
Persistent and Widespread 
Practices Theory 

The “final repository of authority” rule, 
designed to test for entity liability when the 
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actions of management level officials are at 
issue, is inappropriate in evaluating the 
actions of employees at the lower echelons 
of local government organizational struc- 
tures. The lower the employee is located on 
the entity’s ladder of organizational 
authority, the less likely it is that the 
employee will be delegated authority and 
discretion; therefore the less likely it is that 
his actions will be found to constitute offi- 
cial policy.'S The difficulty in designing a 
rule which recognizes this reality of local 
government structure is aptly demon- 
strated by the conflict that exists 
throughout the circuits in police and other 
employee misconduct cases. 

An early post-Monell example of a case 
absolving an entity of liability for the acts 
of its lower level employees is Sterling v. 
Village of Maywood, 579 F.2d 1350 (7th 
Cir. 1978). In Sterling the mere fact that 
“ordinary employees in the Village Water 
Department were responsible” for the 
decision not to reinstate plaintiff's water 
service resulted in the dismissal of 
plaintiff's claim against the entity. 

Contrary to Sterling's rejection of 
respondeat superior liability, other courts 
have held that actions taken by lower level 
employees may result in entity liability. 
These courts have interpreted Monell’s 
“persistent and widespread practices” 
language to hold that a municipal policy of 
authorizing or encouraging police miscon- 
duct can be inferred where the municipality 
has been grossly negligent in the hiring, 
training, or discipline of its police force.'* 

At least one court has formulated a test 
for analyzing lower level employee action 
that attempts to recognize the balance con- 
templated in Monell between increased 
entity exposure and the prohibition against 
vicarious liability. In Berry v. McLemore, 
670 F.2d 30 (Sth Cir. 1982), isolated 
incidents of police misconduct were 
recognized as insufficient to prove the 
existence of excessive force “so customary 
as to indicate the existence of an unarticu- 
lated municipal policy authorizing or 
encouraging such use.” In McLemore an 
arrestee filed suit against the town and its 
chief of police for injuries inflicted while 
under arrest. In what has been termed “a 
significant departure” from other police 
misconduct cases,'7 the Fifth Circuit 
interpreted its previous decisions to require 
that the conduct of the employee must be 
“systematic, municipally-supported abuse” 
before the entity would be held liable.'* The 
court in McLemore characterized the 
“persistent and widespread practices” 
theory as the “most expansive view of 


Monell.”8 Although the court expressly 
noted its disinclination to rule on whether 
the most expansive interpretation of Monell 
was proper, it did find the evidence insuffi- 
cient to establish that the town was liable 
under the more expansive standard. 


Bennett v. City of Slideli— 
The Contours Change 

A close analysis of the cases utilizing 
either the “final repository of authority” 
rule or the “persistent and widespread 
practices” rule reveals a “Catch-22” like 
quality in their application. Under Monell 
a governmental entity can be held liable 
only for deprivations caused by official 
policy or custom—it cannot be liable for 
the misconduct of its officers or employees 
on the theory of respondeat superior. The 
cases summarized above, however, seem to 
define the misconduct of employees as 
official policy. If employee misconduct is 
defined as official policy, local government 
entities would always be liable for that mis- 
conduct. By collapsing the issue of 
employee misconduct into the issue of 
official policy liability, the “catch” results 
in an exception to Monell’s holding pro- 
hibiting respondeat superior liability that 
“swallows the rule.”2¢ 

The recent en banc decision of the Fifty 
Circuit in Bennett v. City of Slidell" sug- 
gests an alternative set of contours for the 
entity liability issue more in keeping with 
both the spirit and letter of Monell. In City 
of Slidell an applicant for a liquor license 
and occupancy permit to operate a lounge 
sought monetary damages from the city 
under §1983, contending that the city and 
its officers deprived him of due process and 
equal protection rights. The plaintiff 
alleged that the city attorney was slow to 
complete review of the liquor license 
application and then advised the city 
council to delay because of a legal question. 
The city building inspector allegedly 
refused to issue a certificate until the appli- 
cant had blacktopped a parking area, a city 
code requirement that was not uniformly 
enforced. At the instance of the attorney 
and the inspector, the plaintiff's electric 
service to the premises was disconnected. 

After a jury found that the city, three 
members of the city council, and the city at- 
torney had deprived the plaintiff of a 
property interest without due process, 
judgment was entered for the plaintiff. The 
Fifth Circuit upheld the liability of the city 
and the city attorney but reversed as to the 
council members. On rehearing en banc, 
the Fifth Circuit held the city not liable for 
delays of the plaintiff's liquor license, oc- 


cupancy permit, and termination of electric 
service.22 

In a major reappraisal of Monell, its own 
precedent and the issue of §1983 entity 
liability, the Fifth Circuit held that a local 
government entity may be liable only 
where the injury is inflicted in execution of 
the local government's policy. The court 
held that the complainant must (1) identify 
the policy; (2) connect the policy to the 
local government entity; and (3) show that 
the particular injury was incurred because 
of the execution of that policy.?3 

The court, recognizing that the 
interference with the rights of the plaintiff 
must be due to a violation for which the 
local government itself is responsible, 
repeatedly equated official policy with the 
actions of the governing body. The court 
noted, however, that governing bodies may 
violate rights of people either by direct 
order or by setting a course of action for 
employees to follow. In redirecting its 
analysis based on Monell, the court 
observed. 


Our question is whether the city was the 
person who acted to inflict the wrong. And we 
read the Supreme Court to require that the 
offending policy (including policy embodied in 
custom) be the policy or custom of the city 
government, i.e., the governing body which acts 
for the city, if that city is to be subject to liability 
as an actor under §1983. The Court in Monell 
rejected vicarious liability of the governing body 
of the city and concluded that “Congress did not 
intend municipalities to be held liable unless 
action pursuant to official municipal policy of 
some nature caused a constitutional tort.”*4 


The court also addressed the “persistent 
and widespread practices” rule applied by 
other circuits in police misconduct cases. In 
City of Slidell, the court was less circum- 
spect in its restriction of the rule’s appli- 
cation than was the McElmore court. It 
specifically required that persistent 
conduct be attributable to the governing 
body as the source of policy or law for the 
government entity. The court also added a 
requirement of a finding of knowledge on 
the part of the governing body before such 
practices of sufficient duration or 
frequency would trigger entity liability.25 

Perhaps the most dramatic change in the 
contours of the entity liability issue will 
result from the Fifth Circuit’s reappraisal 
of its own “final repository of authority” 
rule. In narrowing the rule previously de- 
veloped in the Familias and Schneider 
opinions that he authored, Judge Reavley 
again relied on Monell: 


The Court intended there to be a legal 
perimeter for city liability, which was not to 
include responsibility for the edicts or acts of its 
employees, whatever their rank, unless in accord 
with city policy. Liability must rest on official 


policy, meaning the city government's policy and 
not the policy of an individual official. The 
policy is that of the city, however, where it is 
made by an official under authority to do so 
given by the governing authority. Hence, 
culpable policy is attributable to the governing 
body of the city where the policy was made by an 
official to whom the governing body had given 
policy-making authority. 

But policy-making authority is more than 
discretion, and it is far more than the final 
say-so. . . . City policy makers not only govern 
conduct; they decide the goals for a particular 
city function and devise the means of achieving 
those goals. Policy makers act in the place of the 
governing body in the area of their re- 
sponsibility. . . .2 

Under City of Slidell, a governing body 
may delegate policy-making authority in 
either of two ways: (1) by express state- 
ment, job description, or other formal 
actions; or (2) by encouraging or 
acknowledging the agent in a_ policy- 
making role.?’ The court concluded by em- 
phasizing the unique role of the governing 
body necessary in order for entity liability 
to occur: 


The governing body must expressly or 
impliedly acknowledge that the agent or board 
acts in lieu of the governing body to set goals and 
to structure and design the area of the delegated 
responsibility, subject only to the power of the 
governing body to control finances and to dis- 
charge or curtail the authority of the agent or 
board.?8 


Conflicts of Interest Under the 
New Contours 

The current state of §1983 entity liability 
law, whereby a local government official or 
employee can be held liable while the local 
government entity escapes liability, creates 
an unavoidable tension between the two 
parties. This tension presents both 
practical litigation problems and ethical 
considerations for local government 
counsel. 

In §1983 actions where both the entity 
and its officials or employees are named as 
co-defendants, a number of tactical litiga- 
tion considerations become apparent. The 
local government entity has an interest in 
proving that its official or employee has not 
been given policy-making authority and 
was not acting within the scope of his 
duties, because his unofficial actions would 
not be pursuant to local government 
policy. The employee, by contrast, may 
partially or completely avoid liability by 
demonstrating that he was acting within 
the scope of his official duties. If the 
employee can show that his actions were 
pursuant to an official policy, he can shift 
at least part of his liability to the entity. If 
the official or employee is even more suc- 
cessful in asserting a good faith immunity 
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defense, the local government may be 
wholly liable because it cannot assert the 
good faith defense to a §1983 action.”® 

This tension was recently highlighted in 
Dunton v. County of Suffolk, 729 F.2d 903 
(2d Cir. 1984). In County of Suffolk a 
§1983 action was brought against a county 
and one of its police officers. A pendant 
state claim of assault and battery was also 
brought against the officer. Pursuant to 
local ordinance, Suffolk County provided 
for the representation of its employees sued 
under §1983. The §1983 claim against the 
county was dismissed pretrial, and the jury 
awarded the plaintiff compensatory and 
punitive damages on his state law battery 
claim against the police officer. The police 
officer appealed on the ground that the 
county attorney failed to represent his 
interest adequately because of the 
attorney's conflicting representation of the 
county. Specifically, the police officer 
claimed that it was in his interest to assert 
his immunity from §1983 based on his good 
faith actions within the scope of his 
employment. He contended that the 
county attorney undermined his good faith 
immunity defense by repeatedly telling the 
jury that the police officer acted outside the 
scope of his employment. 

The Second Circuit held that the county 
attorney’s multiple representation was 
inconsistent with his professional obliga- 
tion to the police officer and had the effect 
of depriving him of a fair trial. The court 
also held that the attorney's conduct was 
inconsistent with Canons 5 and 9 of the 
ABA Code of Professional Responsibility.*° 
The attorney’s conflict of interest not only 
prejudiced the police officer, but, 
according to the court, may also have 
resulted in an “improper benefit” to the 
county government. The claim that the 
officer acted under color of state law was 
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never presented to the jury. The court con- 
cluded that had the officer had the oppor- 
tunity to contend that he was acting under 
color of state law, but was immune from 
liability based on his good faith actions 
within the scope of his duties, the county 
may still have been found liable under 
§1983. Accordingly, the Second Circuit not 
only remanded for a new trial, but also 
vacated the lower court's pretrial order 
dismissing the county from the suit. 

The county attorney’s conflict may 
indeed turn out to be a costly lesson for the 
citizens and taxpayers of Suffolk County. 
In addition to incurring the expense of two 
trials, the county may also be subjected toa 
damage award under §1983. 


Conclusion 

The breadth of statutory language in 
§1983, combined with the absence of 
clearly articulated legislature limits to 
guide federal courts in its application, 
places extraordinary responsibilities and 
pressures on the federal judiciary to 
fashion its own unique theory of §1983 
jurisprudence. The difficulty in developing 
precedent to accomplish this task is com- 
pounded by the current ideological 
struggle between tort law and constitu- 
tional law theories of §1983 liability. 
Nowhere are the dynamics of this search 
for precedent more evident than in the 
post-Monell attempts to define the limits of 
entity liability. 

The City of Slidell case presents a viable 
alternative interpretation of Monell’s 
intended balance between increased entity 
exposure and prohibited vicarious liability. 
This interpretation will be warmly received 
by local government officials. The case 
presents the local government practi- 
tioner, however, with an_ increasingly 
complex set of litigation and ethical 
considerations to balance in exercising the 
unique role of advisor and advocate in the 
context of emerging §1983 precedent. BJ. 


'Monroe v. Pape, 365 U.S. 167 (1961), held 
that a municipal corporation was not a “person” 
within the meaning of this act. This holding was 
overruled in Monell, and now the governmental 
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as declaratory and injunctive relief. 

242 U.S.C. §1983 (1976) was originally §1 of 
the Civil Rights Act of 1871, 17 Stat. 13. It 
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“Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory, subjects, or causes to be sub- 
jected, any citizen of the United States or other 
person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in an 


action at law, suit in equity, or other proper pro- 
ceeding for redress.” 
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& 1-103(A) to report the county attorney's 
ethical violation to the trial court. /d., at 909. 


Labor Law 


Unlike private sector labor unions, 
public sector unions are rarely permitted to 
strike. Although some states permit the 
right to strike in limited circumstances, 
most states prohibit strikes altogether.! 
Indeed, Florida has a constitutional pro- 
hibition against public employee strikes.? 

Public sector strikes nonetheless occur. 
In response, states have imposed severe 
penalties for such strikes.* Moreover, the 
role of public sector unions in strikes, par- 
ticularly wildcat strikes, has come under in- 
creased scrutiny. It is this latter issue, public 
sector union strike liability for unauthor- 
ized strikes, which is the subject matter of 
this article. 


Theories of Union Liability 

As a threshold matter, it is necessary to 
distinguish between union liability for the 
acts of agents (such as union officers) and 
liability for the acts of members who are 
not agents. In the former situation, 
common law rules of agency generally pre- 
vail. By contrast, union liability for the acts 
of members who are not agents is governed 
by a set of different, often overlapping, 
rules. The precise nature of the applicable 
rule depends upon the context in which the 
liability questions arise: unfair labor 
practice, tort, or strike. 

e@ Unfair Labor Practice Liability. In 
the private sector, the National Labor 
Relations Board (NLRB) and the federal 
courts uniformly hold that “common law 
rules of agency .. . govern the question of 
who acted for whom for purposes of 
determining culpability under the National 
Labor Relations Act.” Mere union 
membership, then, is not enough to impose 
liability; a union member, or other person, 
must also be a union agent before liability 
can be extended to the union. 

States follow the federal private sector 
lead, and generally impose unfair labor 
practice liability pursuant to state public 
sector labor statutes only where an agency 
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Public Sector Wildcat Strike Liability: 


Limiting Liability to the Authorized Acts of Union Agents 


relationship exists. In Florida, the Public 
Employee Relations Commission (PERC) 
follows the agency principles set forth by 
the NLRB in J/ntl. Longshoremen and 


Warehousemen’s Union CIO Local 6 
(Sunset Line and Twine Company): 
Agency is a contractual relationship deriving 
from the mutual consent of principal and agent 
that the agent shall act for the principal. But the 
principal's consent, technically called authoriza- 
tion or ratification, may be manifested by 
conduct, sometimes even passive acquiescence 
as well as by words. Authority to act as agent ina 
given manner will be implied whenever the 
conduct of the principal is such as to show that 
he actually intended to confer that authority. ... 
A principal may be responsible for the act of his 
agent within the scope of the agent's general 
authority, or the scope of the employment if the 
agent is a servant, even though the principal has 
not specifically authorized or indeed may have 
specifically forbidden the act in question. It is 
enough if the principal actually empowered the 
agent to represent him in the general area within 
which the agent acted. 
79 NLRB 1487 (1948).5 

In summary, Florida deems an agency 
relationship to exist where the union insti- 
gates, endorses, or ratifies an unfair labor 
practice.® 


Recently, the First District Court of 
Appeal in Da Costa v. PERC, added a new 
twist, holding that the traditional rule of 
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“union responsibility is too limited, in that 
it does not take into account the rule that 
intent can be inferred where the result is the 
reasonably foreseeable consequence of 
union conduct.” 443 So.2d 1036, 1041 (Fla. 
Ist DCA 1983). This ruling, by the court’s 
terms an expanded test for union liability, 
is an unwarranted extension of vicarious 
liability, even where no agency relationship 
exists. Thus, in Da Costa, the court 
remanded the case for PERC to determine 
whether the union could be held liable for 
threats by members against a nonmember, 
after the union posted a list of nonmembers. 
e Tort Liability. Union liability for the 
torts of members is governed by general 
agency principles: 
The courts have uniformly recognized that a 
labor union or its membership may be held 
liable, under general principles of agency law, 
for the common law torts of its officers or 
members committed during the course of a law- 
ful strike, or primary labor activities, if the union 


officers or members authorized, participated in, 
or ratified the tortious acts. 


International Union of Operating 
Engineers v. Long, 362 So.2d 987, 989 (Fla. 
3d DCA 1978). Therein, Judge Kehoe, 
speaking for the court, rejected a jury in- 
struction that unions “are, as a matter of 
law, liable for the common law torts, negli- 
gent or intentional, of their officers or 
members.” /d. at 987. Other states have 
likewise rejected the imposition of a union 
duty to control its membership.’ Thus, as 
with unfair labor practices, principles of 
agency determine union liability in tort 
cases. 

e@ Strike Liability. In Carbon Fuel 
Company v. United Mine Workers of 
America, 444 U.S. 212 (1979), the Supreme 
Court unambiguously held that common 
law agency governs the allocation of strike 
liability in the private sector. /d. at 216-18. 
Thus, a union is liable for a strike only if it 
“instigated, supported, ratified, or en- 
couraged the work stoppages.” /d. at 218. 
In so ruling, the Supreme Court expressly 
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‘ 


rejected the notion that unions are required 
to use reasonable means (or “best efforts”) 
to end a wildcat strike, and implicitly re- 
jected the so-called “mass action” theory of 
union liability. /d. at 215, 217-18. 

Under the mass action approach, 
“[w]hen all the members of a union em- 
ployed by a given employer engage in a 
concerted strike not formally authorized 
by the union . . . the union [is] responsible 
on the theory that mass actions by union 
members must realistically be regarded as 
union action.” Eazor Express, Inc. v. Int'l. 
Brotherhood of Teamsters, 520 F.2d 951, 
963 (3d Cir. 1975), cert. denied, 424 U.S. 
935 (1976). Thus, because the Supreme 
Court limited union liability to situations 
where the union instigates, supports, rati- 
fies, or encourages a strike, the mass action 
theory is plainly untenable after Carbon 
Fuel.* In the federal forum, then, union 
strike liability, as with unfair labor practice 
and tort liability, is governed by agency 
principles. 

There have been few state court deci- 
sions construing Carbon Fuel. The Hawaii 
Supreme Court, however, has expressly 
recognized that Carbon Fuel repudiated 
the mass action theory.® By contrast, the 
Commonwealth Court of Pennsylvania, 
without addressing the mass action issue, 
held that sanctions may be imposed on 
unions “for failure to use every reasonable 
means to end any illegal strike.”! 
Curiously, the Pennsylvania court, without 
reference to Carbon Fuel, relied on a 
federal case overruled by Carbon Fuel." In 
any event, it is unclear which direction state 
courts will take in the aftermath of Carbon 
Fuel. 


Strike Liability in Florida 

Substantive law prohibiting strikes 
among Florida public employees, while 
engrained in the state constitution, princi- 
pally derives from the Public Employees 
Relations Act (PERA).'? PERA initially 
provided a three-prong definition of the 
term “strike”: 

(1) the failure to fully perform the duties 
of employment; 

(2) taken in concern; and 

(3) for the purpose of inducing, influ- 
encing, condoning, or coercing a change in 
the terms and conditions of employment.'3 
In 1977, the definition of strike was 
expanded to preclude “overt strike prepar- 
ation including, but not limited to, the 
establishment of strike funds.”'4 

The constitutional prohibition against 
strikes by public employees is codified in 
two separate provisions of the PERA. 
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Thus, participation in a strike is an unfair 
labor practice pursuant to §447.501(2)(e) 
and additionally violates F.S. §447.505 
(1983). Both the unfair labor practice strike 
provision and the separate statutory strike 
prohibition provision prohibit public 
employees and unions from “instigating or 
supporting” strikes. These two provisions 
appear to overlap, except that the unfair 
labor practice provision requires that 
participation in a strike be shown “in any 
positive manner” while participation in a 
strike “in any manner” violates the statu- 
tory strike prohibition. The difference in 
statutory language has yet to be recon- 
ciled."S The dual strike prohibitions in 
PERA served as the basis for finding that 
PERC has the authority to initiate strike 
proceedings, sua sponte, even in the 
absence of an unfair labor practice charge 
filed by an employer. Broward County 
CTA, Inc. v. PERC, 331 So.2d (Fla. Ist 
DCA 1976). 

PERA provides that violations of the 
prohibition against public employee strikes 
will subject the offenders to a series of 
penalties. PERA_ authorizes judicial 
sanctions, including injunctions;'* fines for 
contempt of a court injunction against a 
union up to $5,000 per day and against 
officers, agents or representatives of the 
union up to $100 per day,!7 as well as 
damages against the union for losses 
suffered by the public employer.'* Ad- 
ministrative sanctions are also authorized 
by PERC, including termination of em- 
ployment for offending employees with 
restrictive conditions for reemployment,!® 
cease and desist orders,?° suspension or 
revocation of a union’s bargaining certi- 
fication,?! revocation of a union's right to 
dues deduction,?? and a fine against the of- 
fending union up to $20,000 for each day of 
violation or equal to the cost to the public 
of the strike even if such cost exceeds 
$20,000 per day.?’ 

The scope of the PERA’s strike prohibi- 
tions was clarified in Palm Beach County 
School Board v. 1BFO, Local 1227, 4F 
PER 44098 (Fla. PERC 1978), wherein a 
strike violation was alleged by a union’s 
letter threatening to “present . . . to the 
membership . . . and seek support in strike 
action” unless the school board processed a 
grievance. PERC affirmed the dismissal of 
the unfair labor practice charge, finding 
“no evidence of overt preparation.” PERC 
concluded that, because the Act prohibited 
“participating, instigating, or supporting a 
strike,” it is not unlawful to advocate a 
strike. The Commission reasoned that 
“advocation of the right to strike or an 
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expression that employees will strike under 
certain circumstances . . . is not unlawful.”24 

The development of the case law 
regarding public sector strikes advanced 
significantly in Dade County School Board 
v. Dade County School Maintenance 
Comm, 6 FPER 411109 (Fla. PERC 1980). 
That case involved a one-day school main- 
tenance employee strike in Dade County in 
1979. PERC upheld the PERC hearing 
officer’s finding that the absence of 240 of 
400 employees constituted a strike; the 
remaining issue was the union’s responsi- 
bility, if any, for the strike. No evidence 
was presented that any union officer or 
agent was involved in the strike. The hear- 
ing officer rejected the school board's con- 
tention that PERA imposes strike liability 
on unions on a best efforts theory or for 
failing to disavow a strike. The hearing 
officer followed Carbon Fuel and dis- 
tinguished Florida's strike prohibitions 
from those in the New York Taylor Act, 
noting that the New York Civil Service 
Law §210(3)(e) goes further than PERA, 
proscribing a union's “condoning” of a 
strike and statutorily imposing a “good 
faith effort” to terminate a strike: 


I cannot conclude that the term “support” 
utilized in Sections 447.501(2)(e) and 447.505, 
Florida Statutes . . . places an affirmative duty 
upon an employee organization to attempt to 
end a strike it did not instigate, authorize or 
participate in. 


Id. at 178. PERC, deeming the hearing offi- 
cer’s analysis “very well reasoned,” agreed 
that: 

[Inaction by anemployee organization does not 


constitute support for a strike that was not 
instigated or authorized by that organization. 


Id. at 174. Thus, PERC rejected the best 
efforts theory of union liability. 

PERC reassessed its position with 
regard to best efforts in City of Homestead 
v. Dade County Police Benevolent Associ- 
ation, 7 FPER 412347 (Fla. PERC 1981). 
There, Homestead police officers walked 
off the job for 27 hours. The hearing 
officer, relying on Dade County School 
Board and Carbon Fuel, rejected both the 
best efforts and mass action theories and 
recommended dismissal of the unfair labor 
practice charge. /d. at 733, 737 n. 8. The 
Commission reversed, holding the PBA 
liable on an agency theory based upon a 
police officer who was a negotiation team 
member and who functioned as a union 
steward had conducted a strike vote and 
subsequently walked the picket line.*5 In 
dictum, and without attempting to recon- 
cile Dade County School Board, PERC 
spoke of the PBA’s need to “dissociate” 
itself from the strike and cited a pre- 


Carbon Fuel best efforts case for this 
proposition.?¢ 

The Third District Court of Appeal 
rejected PERC’s conclusions in Dade 
County Police Benevolent Association v. 
City of Homestead, 444 So.2d 465 (Fla. 3d 
DCA 1984). At the outset, the court agreed 
with the hearing officer that: 


[nJo obligation is placed upon the union to use 
all reasonable means to end an unauthorized 
strike and, therefore, though showing that its 
best efforts were used to end a strike might 
constitute a persuasive defense, a union does not 
bear the burden of disproving its support for the 
unauthorized strike. 


Id. at 468.27 The court likewise rejected 
PERC’s conclusions as to agency, ruling 
that the purported agent did not have the 
authority to initiate a strike. The issue of 
agency, upon which the case turned, was 
certified by the court as a matter of great 
public importance and is presently before 
the Florida Supreme Court. 

Properly read, PERC’s decision in City 
of Homestead does not sanction the best 
efforts theory. Both the Third District and 
the hearing officer expressly rejected best 
efforts, and PERC itself only obliquely 
addressed the issue. Moreover, the 
Commission left intact the hearing officer's 
determination that the mass action theory 
did not survive Carbon Fuel. As a result of 
the Third District Court of Appeal’s 
decision in City of Homestead, Florida, 
like the majority of other jurisdictions, 
determines union liability pursuant to 
general principles of common law agency. 

PERC’s City of Homestead decision 
nonetheless blurred the distinction be- 
tween lawful strike advocacy, as recog- 
nized in Palm Beach County School 
Board, and _ illegal strike instigation. 
Although the strike threat in Palm Beach 
County School Board was deemed lawful 
strike advocacy, PERC in City of Home- 
stead condemned the PBA for failing to 
terminate its “agent” when it “knew that its 
agent... was the chief Homestead strike ad- 
vocate.” 7 FPER 12347 at 724. Certainly, a 
union agent has rights equal to nonagents 
with regard to lawful strike advocacy. But 
at what point does a union agent's strike 
advocacy cross the line between lawful 
advocacy and illegal instigation? 

PERC in City of Homestead noted that a 
strike vote had been called by the 
purported agent but did not address 
squarely whether holding a strike vote con- 
stituted illegal “overt [strike] preparation” 
or merely collective lawful strike advo- 
cacy. PERC’s failure to distinguish between 
strike advocacy and overt preparation, and 
its gratuitous reference in City of Home- 


stead to the purported “agent” as a “strike 
advocate,” only adds confusion to an al- 
ready complex area of law. 


Conclusion 

The Supreme Court's pending review of 
City of Homestead may be limited to the 
application of agency principles to the facts 
in that case. As a result, PERC must re- 
affirm rejection of the outmoded best 
efforts and mass action theories of union 
liability. Moreover, PERC must delineate 
the scope of lawful strike advocacy by 
union agents. The recent turnover among 
PERC commissioners, including the eleva- 
tion of the hearing officer in City of Home- 
stead to a PERC commissioner, may lead 
to the clarification of union liability for un- 
authorized public sector strikes. BJ 


'Hawaii, Pennsylvania, Vermont, Alaska, 
and Oregon allow public employees the right to 
strike in limited circumstances. For a discussion 
of the various statutes see J. Gropin, H. 
& R.H. ALLEYNE, JR., COLLECTIVE 
BARGAINING IN PUBLIC EMPLOYMENT, (3d ed. 
1979) at 235-36. 

2Fi.A. Const. art. 1, §6 (1968). The propriety 
of an absolute prohibition on the right of public 
employees to strike is open to question. See 
United Federation of Postal Clerks v. Blount, 
325 F.Supp. 879, 885 (D.D.C. 1971), af/fd 


without opinion, 404 U.S. 897 (1971). 

3See GRODIN, ET AL.. supra note |, at 23.24. 

4+NLRB v. Longshoremen & Warehousemen 
Local 10, 283 F.2d 558, 563 (9th Cir. 1960). See 
also NLRB v. Plasterers Local 90, 606 F.2d 189 
(7th Cir. 1979), enforcing, 236 NLRB 329 (1978); 
NLRB v. IBEW Local 3, 467 F.2d 1158 (2d Cir. 
1972), enforcing, 193 NLRB 758 (1971). 

See Da Costa v. IAFF Local 587, 8 FPER 
413048 (Fla. PERC 1981), rev'd and remanded 
on other grounds sub nom. Da Costa v. PERC, 
443 So.2d 1036 (Fla. Ist D.C.A. 1983); City of 
Homestead v. Dade County Police Benevolent 
Association, 7 FPER 912347 (Fla. PERC 1981), 
revd and remanded on other grounds, Dade 
County PBA v. City of Homestead, 444 So.2d 
465 (Fla. 3d D.C.A. 1984). 

68 FPER 413048 at 85 (decision of hearing 
officer); 7 FPER 912347 at 723. 

7 See, e.g., Edney v. Local Union 8024, United 
Steelworkers of America, 636 S. W. 2d 711, 714 
(Tenn. Ct. App. 1981). 

8 See Alabama Power Co. v. Local Union No. 
1333, LIUNA, 734 F.2d 1464 (11th Cir. 1984); 
Consolidation Coal Co. v. Local 1261, 725 F.2d 
1258 (10th Cir. 1984); C & K Coal Company v. 
United Mine Workers of America, 537 F.Supp. 
480, 488 (W.D. Pa. 1982), modified on other 
grounds, 704 F.2d 690 (3d Cir. 1983); Airco Speer 
Carbon-Graphite v. Local 502, 494 F.Supp. 872, 
874-76 (W.D. Pa. 1980); Lakeshore Motor 
Freight Co. v. Int'l. Brotherhood of Teamsters, 
483 F.Supp. 1150, 1152, 1153, n.1 (W.D. Pa. 
1980). But see Consolidation Coal Co. v. Local 
1702, 664 F.2d 1184 (11th Cir. 1982); Sheehe, 
“The Mass Action Theory of Union Liability— 
Is It Still Valid After Carbon Fuel?” FLA. Bar J. 
April 1984, at 241. 
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*Hawaii Public Employment Relations 
Board v. United Public Workers, Local 646, 667 
P.2d 783, 792 (Hawaii 1983). 

Port Authority of Allegheny County v. 
Amalgamated Transit Union, Division 85, 431 
A.2d 1173, 1177, n. 9 (Pa. Commw. Ct. 1981). 
New York has statutorily adopted the best 
efforts requirement in the Taylor Act. New York 
Civ. Serv. Law §210(3)(e)8 (McKinney 1983). 
The Taylor Act does not refer to the mass action 
theory, although at least one pre-Carbon Fuel 
New York court adopted the approach. City of 
New York v. Creta, 324 N.Y.S. 2d 602, 604(N.Y. 
Sup.Ct. 1968) (union must assume responsibility 
for the concerted acts of its members). It is 
doubtful that this holding remains viable after 
Carbon Fuel. See supra note 21 and 
accompanying text. 


1431 A.2d at 1177 n.9. The court relied on 
Eazor Express, Inc. v. International Brother- 
hood of Teamsters, 520 F.2d 951 (3d Cir. 1975), 
which was expressly overruled by the Supreme 
Court, 444 U.S. at 215, at least with regard to the 
best efforts theory. 


IFLA. S1A1. §447.201-.609 (1983). 
131974 Fla. Laws 100, §3 (currently codified at 
Fa. S1A1. §443.203(6)). 


141977 Fla. Laws 343, §6 (currently codified at 
FLA. STAT. §443.203(6) ). The omission of “overt 
strike preparations” as a prohibited strike 
activity prior to the 1977 amendments had led 
PERC to conclude that a teacher's union did not 
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“strike” when it engaged in strike preparations, 
including the adoption of a “no contract - no 
work” policy, the organization of strike teams, 
and public announcement of an intent to strike. 
Duval County School Board, 3 FPER 170 (Fla. 
PERC 1977), affd in part, rev'd in part, Duval 
County School Board v. PERC, 363 So.2d 30 
(Fla. Ist D.C.A. 1978). 

'SIf this distinction was intentional, perhaps it 
can be explained in light of the scope of parties 
who are subject to the two statutory strike pro- 
hibitions. Thus, §447.505 applies only to unions 
and public employees. In contrast, 
§447.501(2)(e) applies to public employees 
union(s) and “anyone acting in its behalf.” 
Because the unfair labor practice provision 
arguably precludes strike activities by non- 
employee, nonagents, such as spouses of striking 
employees and citizen support groups, the 
burden of proof may justifiably be higher, 
requiring evidence of strike support “in a positive 
manner.” 

'FLA. STAT. §447.507(2). 

FLA. STAT. §447.507(3). 

"FLA. STA1. §447.507(4). 

STAT. §447.507(5). Query: Does PERC 
have the authority to impose suspensions, when 
PERA provides only that PERC “may order the 
termination™ of an employee? Although strike 
discipline cases have been litigated, this precise 
question has never been posed. See, e.g., In Re 
City of Hollywood and the National Assoc. of 
Public Employees, 7 FPER 412416, at 912 (Fla. 
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PERC 1981) (three-month suspension for 
striking employees). 

20FLA. STAT. §447.507(6)(a)(1). 

21FLA. STAT. §447.507(6)(a)(2). 

22FLA. STAT. §447.507(6)(a)(3). 

23FLA. STAT. §447.507(6)(a)(4). 

444 FPER 94098 at 185 (Fla. PERC 1978), 
relying on Brevard Community College 
Federation of Teachers and Brevard 
Community College, 2 FPER 87 (Fla. PERC 
1976). 


28 Jd. at 731-732. In so ruling, the Commission 
stated that they were holding the “PBA to strict 
liability for the unauthorized actions of” the 
purported agent. /d. at 724 (emphasis supplied). 
The commission held the PBA liable for the 
concededly “unauthorized” actions of the PBA’s 
alleged agent, in clear derogation of the scope of 
authority requirement of common law agency. 
In later portions of the opinion, however, the 
commission claimed that the purported agent 
had “general authority” to call a strike. The 
Third District on review rejected this reasoning. 

26 Jd. at 724. The commission relied on York 
Division, Borg-Warner v. United Association of 
Journeymen, 473 F.Supp. 896, 900 (S.D. Fla. 
1979) which referred to union liability on a best 
efforts test. 


27/d. at 468. The court noted that the PBA 
could be liable for a wildcat strike only if it “in 


some manner sanctioned the activity.” 444 So.2d 
at 474 n. 4 (emphasis supplied). 
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Disability Law 


Psychotherapist-Patient Privilege in Florida 
Marriage Dissolution Proceedings 


The common practice of Florida courts to require testimony by psychotherapists to evaluate parties in custody 
and access litigation presents serious problems. 


by James B. Meyer 


Although a few early cases held that a 
properly qualified psychologist could testi- 
fy in a criminal trial on questions involving 
mental condition or competency to stand 
trial or in accident disability cases involv- 
ing neurological impairment, it was the 
1962 decision of the District of Columbia 
Court of Appeals in Jenkins v. United 
States, 307 F.2d 637 (D.C. Cir. 1962), that 
the psychologist’s legal status was given 
firm grounding. 

In Jenkins, a criminal case in which the 
defendant on trial for housebreaking raised 
the insanity defense, the trial judge ordered 
the jury to disregard the testimony of the 
defense psychologist who had testified that 
the defendant “had a mental disease.” The 
trial judge held that a psychologist was not 
competent to give a medical opinion as toa 
mental disease or defect. The court of 
appeals reversed and remanded the case for 
a new trial based on an erroneous ruling by 
the trial judge. The court stated: “Some 
psychologists are qualified to render expert 
testimony in the field of mental disorder.”! 

Judge Bazelon wrote that the appropri- 
ate test for expert psychological testimony 
was “whether the opinion offered will be 
likely to aid the trier in the search for 
truth.”? The answer to this test was not to 
depend on the witness’s claim to the title of 
“psychologist,” but upon the nature and 
extent of his knowledge. The American 
Psychological Association was quick to 
seize upon the importance of the Jenkins 
decision and sponsored state-by-state legis- 
lation designed to codify the definition of 
psychologist and privileged communica- 
tion rights similar to those of doctor- 
patient and attorney-client. 

In Florida, it is F.S. §90.503 that defines 
the psychotherapist-patient privilege. In 
part it states: 

(1) For purposes of this section: 

(a) A “psychotherapist” is: 

1. A person authorized to practice medicine in 
any state or nation, or reasonably believed by the 
patient so to be, who is engaged in the diagnosis 


or treatment of a mental or emotional condi- 
tion, including alcoholism and other drug addic- 
tion; or 

2. A person licensed or certified as a 
psychologist under the laws of any state or 
nation, who is engaged primarily in the diagnosis 
or treatment of a mental or emotional condi- 
tion, including alcoholism and other drug 
addiction. 


The statute then points out that a com- 
munication between psychotherapist and 
patient is “confidential” if it is not intended 
to be disclosed to third persons other than: 

1. Those present to further the interest 
of the patient in consultation, examina- 
tion, or interview. 

2. Those persons necessary for the trans- 
mission of the communication. 

3. Those persons who are participating 
in the diagnosis and treatment under the 
direction of the psychotherapist. The 
privilege includes any diagnosis made and 
advice given by the psychotherapist in the 
course of that relationship. 

The right of privileged communication 
may be claimed in four ways: the patient or 
his attorney on his behalf; a guardian or 
conservator of the patient; the personal 
representative of a deceased patient; or the 
psychotherapist, but only on behalf of the 
patient. An important exception to this 
privilege is when the court orders an 
examination of the patient to determine 
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current mental condition. 

Chapter 490, Florida Statutes, entitled 
Psychological Services Act, provides the 
definition of psychologist. The most 
important requirements are that the indi- 
vidual have received a Ph.D. degree from 
an American Psychological Association 
approved program in psychology, pass an 
examination approved by the state Board 
of Psychological Examiners, and have at 
least two years of experience in the field of 
psychology. It is interesting to note that the 
law pertaining to the licensing of psycholo- 
gists in Florida was “sunsetted” in 1978. It 
was not until 1981 that a new law was 
passed by the legislature. Because the new 
law for licensing of psychologists only 
became effective January |, 1982, there is 
little case law to guide the attorney who is 
confronted with a psychotherapist-patient 
privilege situation. 

In applying the psychotherapist-patient 
privilege to marriage dissolution proceed- 
ings in Florida, there is little case iaw 
precedent. Yoho v. Lindsley, 248 So.2d 187 
(Fla. 4th DCA 1971), was a personal injury 
action in which the defendant sought 
discovery from plaintiff's treating 
psychiatrist. The circuit court granted 
plaintiff's motion for a protective order. 
The district court of appeal held that the 
protective order requiring the psychiatrist 
to answer relevant questions, and to state 
why, in his opinion, any subject matter was 
not relevant was proper. The appeals court 
held that the patient who objects to in- 
quiry into treatment records has the 
burden to submit some showing to the 
court that the given confidential communi- 
cation is not directly related to the issue he 
had placed before the court, so that the 
court could decide his claim of irrelevancy. 

The first case to deal directly with 
psychotherapist-patient communication in 
a dissolution of marriage action was Roper 
v. Roper, 336 So.2d 655 (Fla. 4th DCA 
1976). The threshold question in that case 
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was whether the wife, by seeking child 
custody in a suit for dissolution of mar- 
riage, introduced her mental condition as 
an element of her claim or defense so as to 
waive the privilege for any relevant com- 
munications.? The court pointed out that 
there was little doubt that in a child custody 
suit, that the mental and physical health of 
the parents is a factor that the court should 
consider in its attempt to determine the 
best interests of the child.‘ The significant 
holding in the case was that by simply 
seeking custody of her children, the wife 
had not made her mental condition an ele- 
ment of her claim or defense and had not 
waived her psychiatrist-patient privilege. 

When faced with a case where the 
parental mental health is an issue, the trial 
court must try to maintain a proper 
balance in its efforts to determine the 
mental health of the parents (in relation to 
the best interests of the child) and main- 
taining confidentiality between a treating 
psychotherapist and his patient. It should 
be pointed out that the court has an alterna- 
tive method by which it can accomplish 
both purposes. The court may order a com- 
pulsory psychiatric or psychological 
examination of both of the parents. 

In a conflicting opinion, Critchlow v. 
Critchlow, 347 So.2d 453, (Fla. 3d DCA 
1977), the court held that where the wife 
alleged that she was a fit and proper person 
to have custody of the child, she could not 
assert a psychotherapist-patient privilege. 
This case can be distinguished by the fact 
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that she had been voluntarily committed to 
a state hospital for mental treatment while 
the divorce dissolution proceedings were tak- 
ing place. The court held that the wife’s men- 
tal health was vital to a proper determination 
of permanent custody, and therefore she 
could not invoke the patient-psychiatrist 
privilege. When her husband filed a motion 
for leave to amend his counterpetition to 
reflect that the wife was not a fit and proper 
person to have custody of the child, the 
court granted him permission to depose her 
treating physicians. 

In Mohammad v. Mohammad, 358 
So.2d 610 (Fla. Ist DCA 1978) the court 
held that in a dissolution proceeding with 
disputed custody of the children an issue, 
the wife did not waive her psychiatrist- 
patient privilege of confidentiality merely 
by denying the husband's allegations which 
introduced his wife’s mental condition as 
an element of his claim. Support for that 
position came from Kristensen v. 
Kristensen, 406 So.2d 1210, (Fla. Sth DCA 
1981), where the court held that the mental 
health of any parent seeking custody of the 
children is not in controversy so as to 
justify compulsory mental and physical 
examinations simply because there are 
allegations that one or the other parent 
would be the best parent to have custody. 


In the most recent opinion on this issue, 
Mclntyre v. McIntyre, 404 So.2d 208, (Fla. 
2d DCA 1981), the court appointed a psy- 
chiatrist and a psychologist to examine 
each of the parties. The court appointed 
psychologist informed the court that it 
would be helpful for him to review the 
records of the wife’s personal psychiatrist 
before he made his custody recommenda- 
tion. He claimed that this would be in the 
best interests of the court, the parties, and 
the children. The wife objected on the basis 
of the psychotherapist-patient privilege. 
The trial court overruled her objection. 
The appeals court held that the wife did not 
make her mental condition an element of 
her defense within the meaning of the 
statute providing that there is no psychia- 
trist-patient privilege for communication 
relevant to an issue of the mental health or 
emotional condition of the patient. The 
result was that the trial court’s order requir- 
ing the wife’s psychiatrist to submit his 
records to the court appointed psychologist 
conducting a current evaluation was not 
proper. 

Further refinement of the issue of the 
psychotherapist-client privilege came in 
Wray v. Department of Professional Regu- 
lation, 410 So.2d 960 (Fla. Ist DCA 1982), 
where the court held that the privilege 


inures to the patient and not to the psy- 
chotherapist. It can be waived only by the 
patient or someone acting on his behalf. At 
issue in the case was whether the Depart- 
ment of Professional Regulation could re- 
quire Dr. Wray to give information to them 
about an individual who had formerly been 
in treatment with him. The court held that 
the privilege inures to the patient, and Dr. 
Wray could not be held in contempt of 
court for his refusal to make available his 
treatment record information. 


Conclusion 

Requiring testimony by psychothera- 
pists regarding the psychological evalua- 
tion of parties to custody and access 
litigation is a common practice in Florida's 
courts. The author believes that those pro- 
fessionals who are involved in these 
issues—lawyers, judges, psychotherapists 
and legislators—should recognize that 
serious problems exist. It is hoped that 
these professionals will work together 
toward the resolution of those problems 
within the constraints imposed by the legal 
and clinical frameworks. BJ 

1307 F.2d at 643. 

21d. 


SFLA. STAT. §90.242(3)(b) (1975). 
‘FLA. STAT. §61.13(3)(g) (1975). 
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